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January 13, 2020

Drue Pearce

Deputy Administrator

Pipeline and Hazardous Material Safety Administration
U.S. Department of Transportation, East Building PHH-30
1200 New Jersey Avenue, SE

Washington, DC 20590

Re: Notice of Proposed Rulemaking — Hazardous Materials: Liquefied Natural Gas by
Rail, Docket No. PHMSA-2018-0025 (HM-264)

Dear Deputy Administrator Pearce:

The Attorneys General of Maryland, New York California, Delaware, Illinois,
Massachusetts, Michigan, Minnesota, New Jersey, North Carolina, Oregon, Pennsylvania, Rhode
Island, Vermont, Washington, and the District of Columbia (States), submit these comments to
voice their strong objection to the Pipeline and Hazardous Materials Safety Administration’s
(PHMSA) notice of proposed rulemaking that would allow for the bulk transport of refrigerated
liquid methane, more commonly known as liquefied natural gas (LNG) nationwide by rail in
DOT-113C120W tank cars (Proposed Rule).? Proceeding with the Proposed Rule would put the
States’ residents, first responders and environmental resources at greater risk of catastrophic
accidents, a dynamic which PHMSA has failed to adequately analyze just as it has failed to
consider the environmental and climate impacts of allowing LNG to be shipped in rail tank cars.

The Proposed Rule would allow LNG—an extremely cold “cryogenic liquid” that is
flammable and odorless—to be transported through densely populated areas, potentially in unit
trains of up to 100 tank cars operated by just one person, on the same rail lines used by high
speed passenger trains, with inadequate safety precautions. PHMSA’s failure to take the public
safety hazards posed by these conditions seriously is alarming. As emphasized by the National
Transportation Safety Board (NTSB), which commented on the Proposed Rule on December 5,
2019, “the risks of catastrophic LNG releases in accidents is too great not to have operational
controls in place before large blocks of tank cars and unit trains proliferate.”?

Furthermore, while PHMSA included six operational controls in a special permit issued
to Energy Transport Solutions LLC (ETS) on December 5, 2019 allowing that company to ship
LNG from northern Pennsylvania to a not-yet-built export terminal in southwest New Jersey

! Hazardous Materials: Liquefied Natural Gas by Rail, 84 Fed. Reg. 56,964 (Oct. 24, 2019).
2 etter from Robert L. Sumwalt, 111 (Chairman) of National Transportation Safety Board (Dec. 5, 2019),
https://www.regulations.gov/document?D=PHMSA-2018-0025-0078 (“NTSB Letter”).



using DOT-113C120W rail tank cars — none of those precautions are included in the Proposed
Rule. 2 Although the States do not believe that the operational controls ultimately included in the
Special Permit are alone sufficient to protect the public from the significant safety hazards of
transporting LNG by rail, PHMSA cannot justify omitting such basic safety measures from this
rulemaking of broad nationwide scope.

Additionally, while PHMSA predicts that the Proposed Rule would lead to increased
upstream development as well as downstream consumption of natural gas by both domestic and
foreign markets the agency’s Environmental Assessment fails to analyze the proposal’s potential
to exacerbate greenhouse gas pollution.* Such reasonably foreseeable effects must be included
in the agency’s review under the National Environmental Policy Act (NEPA) and additional
public comment on that analysis must be allowed by the agency before PHMSA can finalize its
proposal.

Because the agency has failed to properly analyze the public safety and environmental
impacts of allowing LNG shipment via rail tank car, the States urge PHMSA to withdraw the
Proposed Rule.

. There are many hazards associated with transporting LNG.

Liquefied natural gas is comprised of 85-95% methane and trace amounts of ethane,
butane, propane and nitrogen. At a molecular level it is indistinguishable from natural gas in its
other phases. As an endpoint commodity it does not matter whether natural gas is liquefied or
shipped via other means. However, the technical specifications of transporting and storing LNG
are unique among other methods of moving the commodity to market and pose significant
additional safety concerns that have not been adequately addressed in the Proposed Rule.

Liquefaction involves cooling natural gas to a temperature at or below -260°F.% In this
liquid state, the commodity takes up roughly 1/600th of the space as it does as a gas.® These
qualities—intense cold coupled with a compressed arrangement of molecules—pose distinct
safety hazards.

3 PHMSA, Special Permit SP20534 to Transport LNG By Rail in DOT113C120W Rail Tank Cars (Dec. 5, 2019),
https://www.regulations.gov/document?D=PHMSA-2018-0025-0074. The inclusion of operational controls in ETS’
Special Permit prompted the Attorneys General of Maryland and New York to request an extension of the public
comment period on the Proposed Rule on December 13, 2019. On December 23, 2019, PHMSA extended the
deadline for public comments from December 23, 2019 to January 13, 2020 in a notice published in the Federal
Register. See 84 Fed. Reg. 70,491 (Dec. 23, 2019).

4 See, e.g., AAR Petition at 2 (“Authorizing transportation of LNG by rail likely will stimulate more interest.”); 84
Fed. Reg. at 56,966 (PHMSA agreeing with AAR that the proposal will “enhance domestic energy production”);
Preliminary Regulatory Impact Analysis, Docket No. PHMSA-2018-0025, RIN 2137-AF40, 18 (Oct. 2019),
https://www.regulations.gov/document?D=PHMSA-2018-0025-0001 (stating that the Proposed Rule would
“promot[e] domestic energy production and consumption.”).

5 Proposed Rule, 84 Fed. Reg. at 56,965.
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First, because LNG only retains its liquid state at extremely cold temperatures, its release
into the atmosphere is inherently hazardous.” In the event of a spill, LNG will quickly begin
transitioning into a gaseous state.® This vaporization creates an extremely cold gaseous cloud,
the properties of which are poorly known.® The extreme temperatures of both the LNG and the
accompanying vapor cloud can embrittle steel and cause severe burns, further complicating the
responses of emergency personnel and compromising infrastructure around the release.

In a phenomenon that is difficult to predict, a vapor cloud may explode if trapped by a
physical barrier.'* Vapor clouds accompanying LNG spills tend to hug the ground as they are
confined by atmospheric pressure after separating from the LNG pool. These clouds will drift
downwind until they encounter a physical obstacle or slowly dissipate into the atmosphere. If
the cloud becomes pinned against a physical obstacle, the pressure within the cloud will grow
until either the obstacle is overcome or an explosion occurs.'? Confinement has been observed in
low Iyi3ng ditches and against buildings, fences, and even the pipes above deck on container
ships.?

Second, because such an extreme temperature is required to maintain the cargo’s liquid
state, even a slight deviation from cryogenic conditions can lead to its rapid vaporization.}* This
presents an extreme hazard when LNG is stored in a confined space. The compressed nature of
LNG has obvious efficiency benefits when transporting large volumes of gas. But it also means
that containers used to store LNG cannot physically hold the same quantity of molecules when
they enter a gaseous phase. If not properly vented, vaporization within a fixed volume container
can lead to a little understood phenomenon known as a Boiling Liquid Expanding Vapor
Explosion.’®

A high risk of fire accompanies LNG spills under most conditions. The vapor cloud
formed as LNG is exposed to atmospheric conditions is highly flammable and can ignite in the
presence of an ignition source when comprising 5-15% of the ambient air.1® The result is a jet
fire that slowly burns back to the origin pool, where it may trigger a pool fire.!” There is no way
to extinguish a pool fire and a controlled burn may be the only way of limiting its impact.®

" See id. at 56,972-73 (briefly discussing the various risks from LNG release). For a more thorough discussion of
the risks inherent in the release of LNG to atmospheric conditions see John L. Woodward & Robin Pitblado, LNG
Risk Based Safety: Modeling and Consequence Analysis (2010).

81d.

°1d.

104d.

111d. at 8 (Discussing outdoor vapor cloud explosions that can occur “under conditions of partial confinement and/or
in congested regions” which includes areas with “a high density of obstacles such as piping, pumps, and other such
equipment.”).

12 g,

Bd.

14 See John L. Woodward & Robin Pitblado, LNG Risk Based Safety: Modeling and Consequence Analysis (2010).
15 This concept is briefly described in the draft EA. See Proposed Rule, 84 Fed. Reg. at 56,974 n.29.

16 Proposed Rule, 84 Fed. Reg. at 56,973.

4.

18 John L. Woodward & Robin Pitblado, LNG Risk Based Safety: Modeling and Consequence Analysis at 5-6, tbl.
1.3 (2010)



There is limited domestic experience with these hazards.*® Liquefaction has been
primarily used to transport natural gas internationally by ship or to store gas along existing
pipelines as a backup supply to meet periods of high demand.?® Neither of these processes
involves transporting large quantities of LNG along domestic rail corridors. At both LNG export
facilities and peak shaving storage depots, natural gas is received from existing pipelines,
liquefied, and stored on site prior to either pumping into a specially designed LNG container ship
or regasification and injection back into a pipeline.?

1. Background to the Proposed Rule

PHMSA, as the agency charged with administering the Hazardous Materials
Transportation Act (HMTA), must “protect against the risks to life, property, and the
environment that are inherent in the transportation of hazardous material.” HMTA, 49 U.S.C. §
5101. To further these goals, PHMSA maintains a list of commodities that are authorized for
transportation via rail. Only those hazardous substances appearing on the hazardous materials
table, 49 CFR § 172.101 app. A, can be transported in commerce and only in line with the
requirements enumerated therein, see generally 49 C.F.R. 88 172, et seq. No agency has ever
allowed the transport of LNG by rail tank car, other than by special permit.

PHMSA has also promulgated regulations allowing interested parties to petition the
agency for a change in regulations. See 49 C.F.R. § 106.95. On February 2, 2017, the
Association of American Railroads (AAR) invoked those provisions in a petition related to the
Proposed Rule requesting that the agency amend the Hazardous Materials Table, 49 CFR § 102,
and regulations governing the transport of cryogenic liquids, 49 C.F.R. § 173.319, to allow for
the transportation of LNG in DOT-113C120W and DOT-113C140W tank cars.??

The Center for Biological Diversity (CBD) responded to AAR’s request on May 15,
2017, with a letter urging PHMSA to deny the petition.? CBD emphasized that the agency must
comply with the National Environmental Policy Act (NEPA), 42 U.S.C. § 4342(c), the HMTA,
29 U.S.C. 8 5103, and the Administrative Procedure Act (APA), 5 U.S.C. § 553, prior to making
any changes to the Hazardous Materials Regulations.?* On May 7, 2018, PHMSA responded to

19 Only three companies, the Florida East Coast Railway, Alaska Railroad Corp., and, most recently, Energy
Transport Solutions LLC, have been granted special permits for the limited shipment of LNG by rail along specified
routes.

20 This practice, known as “peak shaving” is described in more detail in the Preliminary RIA accompanying the
Proposed Rule. See Preliminary Regulatory Impact Analysis, Docket No. PHMSA-2018-0025, RIN 2137-AF40
(Oct. 2019), https://www.regulations.gov/document?D=PHMSA-2018-0025-0001.

2L These facilities tend to be located away from densely populated areas. See Congressional Research Service,
Liquefied Natural Gas (LNG) Import Terminals: Siting, Safety, and Regulation at 19 (Dec. 14, 2019),
https://www.everycrsreport.com/files/20091214 RL32205_e95ch50c88dbd56a2c8f706b2d521ef7ae81ee00.pdf.

22 See Association of American Railroads, Petition for Rulemaking to Allow Methane Refrigerated Liquid to be
Transported in Rail Tank Cars, P-1697, https://www.regulations.gov/document?D=PHMSA-2017-0020-0002.

23 See Letter from Emily Jeffers, Center for Biological Diversity, Comments to Dkt. No. PHMSA-2017-0020 (May
15, 2017), https://www.regulations.gov/document?D=PHMSA-2017-0020-0003.
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both letters with a determination that AAR’s petition “merits consideration in a future
rulemaking.”?®

While AAR’s request was pending, the agency received a separate request from ETS for
a Special Permit to allow the company to transport LNG in unit trains of 50-100 DOT-
113C120W and DOT-113C140W rail cars daily.?® Each DOT-113C120W tank car has a
capacity of approximately 30,000 gallons, meaning a single unit train could transport 1.5 — 3
million gallons of LNG.?" The specific origins and destinations of these shipments were
redacted from ETS’s application.?®

PHMSA acknowledged its receipt of these documents but otherwise took no action until
after the publication of Executive Order 13868: Promoting Energy Infrastructure and Economic
Growth (EO) on April 10, 2019. 84 Fed. Reg. 15,495. The EO directed the Department of
Transportation to propose regulations “that would . . . permit LNG to be transported in approved
rail tank cars.” Id. at 15,497. An Executive Order, however, does not override the need to
comply with existing law. 1d. at 15,499 (“This order shall be implemented consistent with
applicable law and subject to the availability of appropriations.”). PHMSA must comply fully
with the HMTA, NEPA, and the APA when responding to AAR’s petition regardless of any
direction provided by the EO. See Environmental Defense Fund, Inc. v. Massey, 986 F.2d 528,
530 (D.C. Cir. 1993) (applying requirements of NEPA over federal agency’s argument that its
proposed action was “governed by [an] Executive Order, not NEPA”).

PHMSA published the Proposed Rule at issue here in the Federal Register on October 24,
2019. See 84 Fed. Reg. 56,964 (Oct. 24, 2019). The Proposed Rule included a cursory
Environmental Assessment (EA), 84 Fed. Reg. 56,970-56,975, which considered three
alternatives: 1) a no action alternative continuing the prohibition on transporting LNG via rail
tank car; 2) authorizing the transport of LNG in both DOT-113C120W and DOT-113C140W
tank cars; and 3) allowing LNG rail transport exclusively in DOT-113C120W tanks cars. Id. at
56,971. PHMSA rejected the no action alternative because it would “fail to comply with
[Executive Order 13868],” and rejected the use of DOT-113C140W tank cars because “[the
agency] does not want to delay action on the DOT-113C120W tank car.” 1d. PHMSA
ultimately selected the third option which would allow LNG to be shipped in DOT-113C120W
tank cars. Id. The agency’s EA concluded with a proposed Finding of No Significant Impact
(FONSI), that “the proposed regulations allowing the transport of LNG via DOT-113C120W
tank car will not result in a significant environmental impact.” Id. at 56,975.

% See Letter from Shane C. Kelley, Director, Standards and Rulemaking Division to Robert E. Fronczak, Asst. Vice
President Environment and Hazmats, AAR (May 7, 2018), https://www.regulations.gov/document?D=PHMSA-
2017-0020-0005.

26 See Energy Transport Solutions (ETS) Application for a Special Permit to Transport Methane Refrigerated Liquid
in DOT 113 Tank Cars (Aug. 21, 2017), https://www.regulations.gov/document?D=PHMSA-2019-0100-0941.

27 See Proposed Rule, 84 Fed. Reg. at 56,966 n.a.

28 Energy Transport Solutions (ETS) Application for a Special Permit to Transport Methane Refrigerated Liquid in
DOT 113 Tank Cars (Aug. 21, 2017), https://www.regulations.gov/document?D=PHMSA-2019-0100-0941. It was
later revealed that ETS’s trains would operate only “between Wyalusing, PA and Gibbstown, NJ, with no
intermediate stops.” See Special Permit DOT SP20534, at 2.
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Subsequent to publication of the Proposed Rule, PHMSA granted ETS’s Special Permit
application.?® The Special Permit allows ETS to transport LNG by rail in DOT-113C120W tank
cars between Wyalusing, Pennsylvania and Gibbstown, New Jersey and imposed a set of six
operational controls that are not included in the agency’s Proposed Rule.*® The Final
Environmental Assessment accompanying the Special Permit (“Special Permit EA”) disclosed
that the agency ultimately considered only two alternatives: a “selected action alternative” that
included the six required operational controls, and a “no action alternative” contemplating that
ETS would transport LNG between Wyalusing, Pennsylvania and Gibbstown, New Jersey using
only motor vehicles.3* And while the Special Permit EA states that it was prepared “in
accordance with” NEPA and its implementing regulations, it failed to adequately engage in any
risk modeling or projection of upstream and downstream environmental impacts.?

As described below, PHMSA’s proposal fails to meet the requirements of both NEPA
and the APA. The proposal’s analysis of the safety risks posed by transporting LNG along
existing freight corridors is simply insufficient. These trains will inevitably share the tracks with
high speed passenger trains and travel through some of the most congested, densely populated
areas in our States. Yet PHMSA failed to consider these important public safety concerns in its
proposal.

Additionally, while the agency acknowledges that rail transport will allow natural gas to
reach new markets, spurring both upstream development and downstream consumption, the
environmental assessment is silent on the greenhouse gas impacts of such market changes.
Indeed, PHMSA’s discussion of greenhouse gases focuses primarily on the efficiency differences
between truck and rail transportation, and the emissions involved in manufacturing additional
DOT-113C120W tank cars. That is a woeful mischaracterization of the proposal’s potential
environmental impact, and NEPA requires more. See Sierra Club v. FERC (Sabal Trail), 867
F.3d 1357, 1374 (D.C. Cir. 2017) (“[G]reenhouse-gas emissions are an indirect effect of
authorizing this project, which [the agency] could reasonably foresee, and which the agency has
legal authority to mitigate.”).*

I11.  The Proposed Rule vastly understates the significant safety concerns
inherent in shipping LNG by rail along existing freight corridors.

In the Proposed Rule, PHMSA asserts that the DOT-113 specification rail car, which was
designed 50 years ago and has a double pressure-vessel design, “is specially designed” for the

2 While the permit itself was issued on December 5, 2019 and uploaded to www.regulations.gov on December 6,
2019, notice of its issuance was not provided to the public in the Federal Register until December 11, 2019. See 84
Fed. Reg. 67,768 (Dec. 11, 2019).

30 See Special Permit DOT SP20534 at 2-3.

31 See Final Environmental Assessment, SP 20534 Special Permit to transport LNG by rail in DOT-113C120W rail
tank cars (Dec. 5, 2019), at 4-7, https://www.regulations.gov/document?D=PHMSA-2019-0100-3007.

%2 See id. at 1, 23-25.

33 Cf. Sierra Club v. U.S. Dep’t of Energy, 867 F.3d 189, 202-203 (D.C. Cir. 2017) (upholding agency’s NEPA
review of LNG export terminal because it “evaluated the upstream and downstream greenhouse-gas emissions. ..
from producing, transporting, and exporting LNG in its Life Cycle Report.”).
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transport of cryogenic liquids.>* 84 Fed. Reg. at 56,973. As discussed below, that may be true,
but it does not follow that DOT-113 rail cars are designed to address the safety hazards of
transporting LNG.*®

Based on its own data and data provided by AAR covering a 37-year period between
1980 and 2017, PHMSA found that “there were 14 instances of damage to DOT-113 tank cars
during transportation” and that most of these incidents “did not result in a loss of hazardous
materials.” 1d. at 56,972. PHMSA acknowledges that releases of hazardous materials during a
DOT-113 derailment “can be considerably larger than releases from a [Cargo Tank Motor
Vehicle] that travels by highway” and also concedes that railroads are not required to report all
incidents to PHMSA or to the Federal Railroad Administration (FRA). Id. Yet PHMSA
concludes that the DOT-113 rail tank car has a “demonstrated safety record.” Id. at 56,967.
PHMSA also asserts in the Proposed Rule that the “hazards of transporting LNG are no different
than that of flammable cryogenic liquids already authorized for bulk rail transport in accordance
with the HMR.” 1d.%

The Proposed Rule states that PHMSA “considered” incorporating operational controls
for high-hazard flammable trains (as defined in the HMR) for the transport of LNG by rail, or
requiring compliance with a voluntary railroad industry protocol known as “Circular OT-55" that
includes speed restrictions, track requirements, and storage requirements for any “Key Train”
(defined to include at least 20 car loads of any combination of hazardous material). 84 Fed. Reg.
at 56,968. However, “for this rulemaking, PHMSA and FRA decided not to propose additional
operational controls” for the stated reason that “there is not sufficient data about the potential
movements of LNG by tank car,” i.e., “it is uncertain . . . whether LNG by rail will shift to be
transported using a unit train model of service, and if so, how quickly that shift will occur.” Id.
at 56,969. However, the agency’s assertion that “the railroad industry’s voluntary adoption of
[Circular OT-55] is an important consideration for PHMSA in assessing what operational
controls are necessary” is betrayed by comments of AAR and the American Short Line and
Regional Railroad Association on the Proposed Rule which clearly state their opposition to
heightened safety measures including restrictions on braking and routing, train length, train
composition, and even train speed when it comes to the proposed transportation of LNG by
rail %’

The States are concerned that PHMSA'’s safety assessment is based on untested
assumptions, downplays or overlooks major risks, and cannot be reconciled with the agency’s

34 PHMSA refers to the DOT-113 class of rail tank car described under 49 C.F.R. § 179.400 et seq. The DOT-
113C120W rail car specification that PHMSA proposes as an appropriate packaging for LNG transport is a sub-
specification of the DOT-113 class of rail tank car that is used for transport of cryogenic liquids. See 49 C.F.R. §8
173.319, 179.401.1.

% NTSB Letter at 3.

3 The HMR refers to the Hazardous Materials Regulations, 49 C.F.R. parts 171-180.

37 See Comment submitted by Robert E. Fronczak, P.E., Assistant VP, Association of American Railroads and JR
Gelnar, VP, American Short Line and Regional Railroad Association (Dec. 19, 2019), at 3-5
https://www.regulations.gov/document?’D=PHMSA-2018-0025-0112 (“AAR Letter”). The railroad industry agrees
with PHMSA'’s assessment that “there is insufficient data about movements of LNG by tank car” but somehow sees
the absence of a relevant and statistically significant safety record as a reason not “to propose more restrictive
requirements at this time.” 1d. at 5 (citing Proposed Rule, 84 Fed. Reg. at 56,969).
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own decision to impose six operational controls on a Special Permit for LNG by rail issued six
weeks after releasing the Proposed Rule—in violation of the requirements of NEPA and the
APA 38

A. The National Transportation Safety Board has stressed the need for a thorough
safety assessment of DOT-113 rail tank cars and has urged PHMSA to implement
operational controls that apply to High-Hazard Flammable Trains, given the risk
of catastrophic accidents.

The National Transportation Safety Board (NTSB) is an independent federal agency that
investigates and reports on transportation accidents, including rail accidents and those involving
the release of hazardous materials.*® The NTSB also promotes transportation safety by issuing
recommendations to various agencies and stakeholders. An NTSB document from December
2017 states that of the more than 14,600 safety recommendations it has issued, over 82% of its
recommendations have been implemented.*°

On December 5, 2019, the NTSB commented on the Proposed Rule, urging PHMSA and
FRA to consider NTSB’s comments “before authorizing LNG rail shipment in DOT-113 tank
cars.”* NTSB points out that “unit trains of DOT-113 tank cars carrying large volumes of
flammable cryogenic gases have no operational or accident performance safety history” and
therefore a “thorough safety assessment is needed.”*> NTSB goes on to emphasize that there is
no data in the docket for the Proposed Rule, nor in the related special permit docket, that
“provide[s] a crashworthiness assessment for the DOT-113 tank car design and, in particular, the
specification DOT-113C120W tank car which PHMSA proposes to authorize for LNG
transportation.”3

NTSB cites a rail industry database indicating that there are currently only 67 rail tank
cars in the North American railcar fleet fitting the DOT-113C120W specification that PHMSA
proposes to authorize for LNG transportation.** NTSB also points out that ethylene (a cryogenic
liquid) is the only hazardous material that must currently be transported in the DOT-113C120W
package, but that ethylene is not listed in the rail industry’s “Top 125 hazardous materials
transported by rail.”* Thus, NTSB submits that “relying on data for the accident history of
similar hazardous materials transported in the small fleet of DOT-113 tank cars . . . or making
engineering assumptions based on the performance of pressure tank cars with completely

38 The States do not suggest that these permit conditions are alone sufficient to protect against the significant risk to
public safety from transporting millions of gallons of LNG along existing freight lines, but believe a thorough
discussion of safety alternatives is required and should not be dismissed off hand because of a lack of “sufficient
data.” Notably, the conditions included in the Special Permit do not impose any restrictions on train length, speed,
or routing through populated areas. See Special Permit DOT SP20534, at 2-3.

3% About the National Transportation Safety Board, https://www.ntsh.gov/about/Pages/default.aspx (last visited Jan.
13, 2020).

40 NTSB FY2018-2022 Strategic Plan at 8 (December 2017),
https://www.ntsh.gov/about/reports/Documents/FY2018-2022strategicPlan.pdf.

41 NTSB Letter at 3.

421d.

43d.
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different features and operating parameters . . . does not provide a statistically significant or valid
safety assessment and calls into question how PHMSA determined the specification DOT-
113C120W tank car is an acceptable package to transport LNG.”*®

The NTSB letter then notes their pointed disagreement “with PHMSA’s assertion that the
number of LNG shipments would be minimal and that proposing additional operational controls
in this [Proposed Rule] is unnecessary.”*’ NTSB aptly points out that “this rulemaking implies a
greatly increased fleet size [of DOT-113C120W classification rail tank cars] if its stated purpose
is enhancing energy growth in the United States.””*® As NTSB also notes, ETS’s Special Permit
application anticipates “operating two LNG unit trains, 50 to 100 tank cars, per day.”*® This
leads to the entirely logical inference that broadly authorizing LNG to be transported by rail
could lead to the proliferation of 50-car or 100-car LNG unit trains. In light of the potential for
such a significant development, NTSB “strongly suggests that PHMSA use this rulemaking
opportunity to implement operational controls similar to the protections currently in place for
high-hazard flammable trains,” which are subject to special restrictions in the HMR.°

NTSB goes on to suggest that PHMSA should include at least the following operational
controls as part of this rulemaking:

= Routing. The “additional safety and security planning requirements” prescribed
under 49 C.F.R. § 172.820 of the HMR for, inter alia, “high-hazard flammable
trains,” should be required for LNG transport by rail.>* For example, under these
special regulations, a rail carrier must analyze the “safety and security risks present . .
. for the route and railroad facilities along the route . . . including, but not limited to,
classification and switching yards, storage facilities, and non-private sidings.”>? As
part of such analysis, the rail carrier must conduct “alternative route analysis” that
compares “the safety and security risks of the alternative(s) to the primary rail
transportation route, including the risk of a catastrophic release from a shipment
traveling along each route . . . [and a]ny remediation or mitigation measures
implemented on the primary or alternative routes” as well as “[p]otential economic
effects of using the alternative route(s).”> These additional regulations require a rail
carrier to “seek relevant information from state, local, and tribal officials, as
appropriate, regarding security risks to high-consequence targets along or in
proximity” to both primary and alternative routes.>*

46 1d.

471d. at 4.

8 1d.

49 1d.; ETS Special Permit Application at 6-7.

01d. See 49 C.F.R. § 174.310. A “high-hazard flammable train” is defined in the HMR as “a single train
transporting 20 or more loaded tank cars of a Class 3 flammable liquid in a continuous block or a single train
carrying 35 or more loaded tank cars of a Class 3 flammable liquid throughout the train consist.” 49 C.F.R. § 171.8.
5L NTSB Letter at 5.

5249 C.F.R. § 172.820(c)(L).

5349 C.F.R. § 172.820(d).

5449 C.F.R. § 172.820(c)(2), (d)(2).



= Speed restrictions. Trains carrying LNG through “high-threat urban areas” must be
limited to a maximum speed of 40 mph, and a 50 mph speed limit should apply to all
trains “transporting large blocks of LNG tank cars.”® A “high-threat urban area” is
defined in the federal Rail Transportation Security regulations (49 C.F.R. Part 1580 et
seq.) as “an area comprising one or more cities and surrounding areas including a 10-
mile buffer zone.”® The following 19 metropolitan areas within the respective States
are “high-threat urban areas” according to an Appendix annexed to those regulations:
Anaheim/Santa Ana Area (CA), Bay Area (CA), Los Angeles/Long Beach Area
(CA), Sacramento Area (CA), San Diego Area (CA), National Capital Region (DC),
Boston Area (MA), Chicago Area (IL), Baltimore Area (MD), Detroit Area (M),
Twin Cities Area (MN), Jersey City/Newark Area (NJ), Charlotte Area (NC), Buffalo
Area (NY), New York City Area (NY), Portland Area (OR), Philadelphia Area (PA),
Pittsburgh Area (PA), and the Seattle Area (WA).>’

= Braking. NTSB states that a train transporting LNG “should be equipped and
operated with either electronically controlled pneumatic brakes (ECP), a two-way
end-of-train (EOT) device as defined in 49 C.F.R. § 232.5, or a distributed power
(DP) system as defined in 49 C.F.R. § 229.5.7%8

= Train crew separation distance. NTSB stresses that “[c]rew Separation from potential
sources of LNG release is particularly necessary since the product is not odorized,
potentially leaving train crews unaware of leaks and hazardous flammable gas
accumulations.” Accordingly, NTSB urges PHMSA to implement safety
recommendations it has already issued following a December 30, 2013 collision of
two freight trains in North Dakota. These recommendations include a new
requirement that “all trains have a minimum of five nonplacarded cars between any
locomotive or occupied equipment and the nearest placarded car transporting
hazardous materials, regardless of train length or consist.”®® A “placarded car” refers
to a rail car that is identified with signage as containing hazardous materials.’’ The
official collective bargaining representative under the Railway Labor Act for
locomotive engineers and other operating employees on freight trains has expressed
serious conce