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Executive Summary 

The civil jury has served as a pivotal institution in the United States’ social and constitutional structure 
since the founding. The Seventh Amendment of the U.S. Constitution and similar provisions in state 
constitutions protect the rights of litigants to rely upon juries to resolve most legal civil disputes. This 
liberty is deserving of this type of foundational protection because it ensures a significant degree of 
popular control over the application and development of the law. 

Yet, legal, political, and practical attacks and challenges over time have hollowed the constitutional 
promise and role of the civil jury. As noted herein, these include: 

• Procedural changes stripping juries of their fact-finding authority and empowering legislatures 
and judges in ways beyond their expertise and constitutional role 

• Political and social elites, buoyed by moneyed interests, engaging in a decades-long campaign to 
denigrate the democratic role of juries in civil dispute resolution 

• Recently, COVID-19’s unique constraints on the empaneling and use of civil juries, grinding trials 
essentially to a halt  
 

The majority of civil disputes today are resolved not by laypeople serving as jurors but through private 
and publicly funded settlement and arbitration proceedings. The result is a tragic loss of the demonstrable 
sociopolitical benefits of jury service, including the: 

• Enhanced quality of jury fact-finding due to the diversity of voices and required deliberation in 
jury decision making 

• Increased rates of civic engagement among those who have served as jurors to the point of issuing 
the final verdict 

• Widespread allegiance to the legitimacy of the civil justice system and democratic self-governance 
through the public airing and resolution of private disputes 
 

Much is risked if the attacks on the civil jury continue and if efforts are not taken to reverse the damage 
already done. Reforms for reviving the institution should be focused on removing barriers to jury access 
and enhancing fair and accurate jury fact-finding.  

We offer the following research-based proposals: 

• Return to a jury-trial default rule 
• Eliminate legislation capping the jury’s damage-setting authority 
• Expand the use of innovative procedural tracks, such as expedited jury trial projects 
• Ensure that juries represent the communities from which they are drawn 
• Require the use of twelve-person civil juries 
• Adopt active jury reforms 
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Introduction 

The right to a civil jury trial has been integral to the United States’ conception of justice since the founding. 
To be sure, King George III’s efforts to restrain the civil jury motivated not only the First Congress of the 
American Colonies in 1765,1 but was also explicitly listed in the Declaration of Independence as a grievance 
justifying the Revolution.2 The ratification of the Constitution soon thereafter was in no small part secured 
by a promise to add civil jury protections as part of a Bill of Rights, which was realized in 1791 with the 
Seventh Amendment. What is more, the civil jury is not merely a feature of the federal government. The 
constitutions of all thirteen original states secured the institution—in fact, the civil jury was likely the only 
right so universally secured.3 By the time the Fourteenth Amendment was ratified in 1868, the 
constitutions of thirty-six out of thirty-seven states guaranteed the right.4 Today, Colorado, Louisiana, and 
Wyoming are the only states without civil jury guarantees in their state constitutions—though all three 
protect the institution by legislation in certain contexts.5 These foundations establish the civil jury as a 
core institution in the American government structure and system of justice. 

 
Strong motivations impelled the adoption of this central role for the civil jury. The Founders knew from 
experience that the jury was not merely a tool for private dispute resolution, but more importantly was a 
political body imbued with the power to check the application and development of law as enacted and 
enforced by the government, and to serve as a bulwark against powerful social and economic actors.6 At 
the founding, jury service and voting were linked as forms of political participation; in fact, at least one 
scholar has recognized that “[i]n the hierarchy of political rights, the jury trumped voting in importance.”7 
And as French thinker Alexis de Tocqueville recognized after studying the early American body, “[The] jury 
is, above all, a political institution.”8 Even today, to serve as a juror is a political designation: It is to be 
deputized as a constitutional officer worthy of resolving private disputes.9 The civil jury was so enshrined 
in the nation’s founding documents specifically because of—not despite—it being a locus of great political 
power. 
 
But notwithstanding these deep-rooted foundations, the civil jury today is at risk of falling into disrepair. 
Over the course of the twentieth century, the judiciary adopted procedures deliberately designed to limit 
the use of and role for the civil jury in resolving disputes by transferring power into the hands of 
unrepresentative judges.10 Legislatures, too, enacted laws restricting access to the jury by allowing for 
mandatory arbitration agreements, as well as limiting the jury’s fact-finding role by restricting their 
authority to assess and award civil damages in certain contexts.11 And businesses have engaged in a 
decades-long political campaign to convince the public, practitioners, and the judiciary that these 
restrictions on the civil jury are not only warranted but should be expanded. The jury, they say, is 
unqualified to decide complex disputes, and that twelve laypeople routinely bring not wisdom but 
prejudice against certain litigants—specifically those with business interests.12 
 
These repeated attacks have been so effective that they have come close to nearly eradicating the civil 
jury as a meaningful component of the American justice system. Although at common law the civil jury 
was the primary means by which private legal disputes were resolved, the jury today is but an afterthought 
to the judiciary’s business. In 2019—the last complete pre-pandemic fiscal year—juries disposed of just 
0.53% of filed federal civil disputes.13 This means that on average each federal judge handled just 2.42 
jury trials in that year.14 The trend is mirrored in state courts. Although figures are incomplete (in part 
because the federal government no longer collects them), data from the Court Statistics Project shows 
that of those reporting states in 2019, juries disposed of a median of only 0.09% of civil disputes.15 Hawaii 
reported just a single civil jury trial that year; Alaska reported zero.16 So while in theory the civil jury is 
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secured for use in all legal disputes to ensure the democratic application and development of the common 
law, the reality is that the institution has become drastically reduced. 
 
The COVID-19 pandemic poses a new threat to the civil jury, with the potential to topple the institution 
entirely. From the beginning of the outbreak, it was clear that the aerosol spread of the disease posed 
unique challenges to the jury, which as a democratic, deliberative body requires some degree of 
interpersonal interaction. As a result, in the spring of 2020, many courts around the country responded 
by completely suspending civil jury trials. In Los Angeles Superior Court, for instance, all non-preference 
civil trials were postponed for all of 2020.17 This near complete lack of civil trials has been a boon for the 
private arbitration industry. As the American Arbitration Association advertises on their website: “With 
court delays caused by the COVID-19 pandemic, a jury trial is unlikely in the near future.”18 They are not 
wrong. Courts are widely reporting that the backlog just in criminal cases could take years to work 
through, let alone the pile of hundreds of thousands of actively pending civil cases that courts have only 
just begun to excavate. Moreover, there are an unknown number of civil cases that were not filed in 2020 
as parties chose to wait out the pandemic. The Court Statistics Project estimates this number of “shadow 
cases” to be over 1.1 million for just the twelve states that reported their 2020 caseloads, and it warns 
that these cases “have the potential to overwhelm the civil justice system.”19 Factor in the continued 
underfunding of the judicial branch20 and it is not alarmist to recognize that the already rare civil jury trial 
is likely to lay dormant for the foreseeable future, despite some admirable experiments in virtual trials.21 

 
This long transformation and current crisis of the American civil justice system should give us pause. 
Empirical evidence shows that the civil jury provides a number of benefits not only for the administration 
of justice, but also to society broadly. Laypeople hailed from the community into the courtroom for one-
off trials enhance fact-finding by bringing their diverse viewpoints to bear on a given dispute. This 
structural arrangement has advantages over deferring to legally trained judges, who because of their 
position as repeat players are likely to approach cases in a routinized fashion and fall victim to their own 
confirmation biases. Furthermore, jurors possess attributes that judges simply cannot. As representatives 
of the community, jurors are informed of societal norms from which the judicial class is often detached. 
What is more, unlike judges, jurors must deliberate in order to reach a decision, thus allowing for robust 
and multifaceted consideration of a dispute. These characteristics ensure that the law is applied and 
develops in a way that is grounded in community norms.  
 
Beyond these judicial advantages, there is also strong evidence that jury service has sociopolitical benefits 
for those serving as jurors and for society writ large. Individuals who serve on civil juries to the point of 
issuing a final verdict tend to view their service favorably and as a form of civic engagement.22 Studies 
show that civil jurors who were required to reach a unanimous decision are significantly more likely to 
vote in elections after jury service than they were before serving.23 It is not just the immediate jurors who 
benefit; the jury also enhances the legitimacy of civil justice more broadly. Bringing the public into the 
courthouse to hear a controversy and to serve as an integral part of its resolution provides transparency 
that is necessarily lacking from forms of private dispute resolution, such as mandatory mediation and 
arbitration. Resolving disputes in public provides information about the society’s current ills that 
policymakers may draw upon in addressing common harms.24 

The civil jury’s current crisis should not be ignored. Instead, active measures should be adopted to revive 
the institution’s prominence within the judiciary and the polity more generally. These strategies should 
be informed by research and motivated by the animating principles of citizen participation in resolving 
civil disputes, including the fair representation of the community and the emboldening role of jury 
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decision-making. We offer here six research-based strategies to revive the institution, which are designed 
to remove barriers to jury trials and improve the fairness and accuracy of jury fact-finding. The jury still 
has an important role to play. Adopting these strategies can help usher the institution through the current 
crisis and help rebuild it so that our communities may democratically address the disputes of the twenty-
first century. 

I. A Tale of Two Juries  

To understand the precarious position of the modern civil jury it is necessary to examine how the 
institution arrived at its current state. The civil jury has been so transformed over the last two and half 
centuries that the institution as constitutionalized at America’s founding is meaningfully distinct from that 
which persists today. Whereas the jury in 1791 was celebrated as a sociopolitical institution designed to 
check abuses of power by the government and powerful actors, the jury today is largely viewed as merely 
one dispute-resolution tool among many at a litigant’s disposal. In many ways, then, any discussion of the 
jury is a tale of two distinct bodies divided by time. Describing the differences between these bodies, and 
analyzing what brought these differences about, is necessary to fully understand what remains of the civil 
jury as an institution today and the challenges that still face it—particularly in light of the ongoing COVID-
19 crisis.  
 

A.  The Jury at the American Founding  
 
It is difficult to overstate the role that the civil jury played in the run-up to the American War of 
Independence and the founding of the United States. The jury at the time was a core channel through 
which the colonists challenged the distant and unrepresentative monarchy. In establishing their new 
system of government, many former colonists insisted that these jury protections be preserved in writing 
to act as a similar bulwark against the proposed American federal government. As such, the civil jury was 
constitutionalized not merely as a dispute resolution tool but as a democratic body meant to tie the hands 
of powerful actors to the mast of the community. It was an integral, structural component of the 
constitutional system itself. 

 
It is unsurprising that the Founders so entrusted the jury. Eighteenth-century jurists and scholars revered 
the jury for its sociopolitical significance. Perhaps most famous among these champions was English jurist 
William Blackstone. In his widely circulated Commentaries, Blackstone celebrated the jury with an almost 
religious zeal. He called it “the glory of English law,” “a privilege of the highest and most beneficial nature,” 
and the “the grand bulwark of [every Englishman’s] liberties.”25 It was, he said, a “strong and two-fold 
barrier . . . between the liberties of the people and the prerogative of the crown” because “the truth of 
every accusation . . . [must] be confirmed by the unanimous suffrage of twelve of [a defendant’s] equals 
and neighbors indifferently chosen and superior to all suspicion.”26 
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It was this politically active jury that the American 
colonists weaponized in the decades leading up to 
the Revolution. Colonists channeled their 
discontent with the Crown by refusing to uphold 
British laws. One of the early and most famous 
examples of the colonists exerting such political 
power is the seditious libel case of John Peter 
Zenger in 1735. Zenger was accused of printing 
allegations of corruption against the New York 
Governor, including the governor’s attempt to 
recover a debt in an equity court so as to evade 
the debtor’s right to a jury trial. At the trial, 
because it was agreed that Zenger had published 
the material, his attorney Andrew Hamilton argued in support of the jury’s power to determine both law 
and fact and to acquit Zenger on the basis that the corruption allegations were truthful, despite the fact 
that truth was not a defense for libel under the law. Although the judge threatened Hamilton with 
disbarment for making the argument and the jurors with perjury if they returned a not guilty verdict, the 
jury acquitted Zenger. The outcome was celebrated throughout the colonies.27 
The Zenger case proved no outlier. By the mid-eighteenth century, colonists were regularly employing the 
jury to nullify the excesses of the Crown. They did so both offensively—for instance, by refusing to enforce 
civil penalties against smugglers—and defensively—by awarding smugglers damages for harms resulting 
from the trespass of officers’ searches.28 In so doing, colonial jurors essentially rendered British law 
unenforceable, so much so that one governor complained, “[A] trial by jury here is only trying one illicit 
trader by his fellows, or at least by his well-wishers.”29 Another governor warned in 1761: “A custom house 
officer has no chance with a jury, let his cause be what it will. And it will depend upon the vigorous 
measures that shall be taken at home [(London)] for the defense of the officers, whether there be any 
Custom house here at all.”30  
 
The Crown soon took vigorous measures against the jury, specifically by expanding the jurisdiction of 
juryless tribunals. This began with the Stamp Act of 1765, which required all printed documents used or 
created in the colonies to bear an embossed revenue stamp, with violations to be tried in juryless vice-
admiralty courts. Over the next three years, the British passed a series of taxes known as the Townshend 
Acts, which also placed jurisdiction beyond juries in vice-admiralty courts. Since the Crown could not 
control the obstinate colonial jurors, steps were taken so that juries would simply be avoided. 
 
The colonists met these acts with fierce 
objections. The Stamp Act, for instance, 
provoked the First Congress of the 
American Colonies in October of 1765, 
where the body declared that “trial by 
jury is the inherent and invaluable right 
of every British subject in these 
colonies,” and that “[the Stamp Act], 
and several other acts, by extending the 
jurisdiction of the courts of admiralty 
beyond its ancient limits, have a manifest tendency to subvert the rights and liberties of the colonists.”31 
A similar claim was made soon thereafter in the Declaration of Independence, with the founders 

“The history of the present King of Great 
Britain is a history of repeated injuries and 
usurpations, all having in direct object the 
establishment of an absolute Tyranny over 
these States.” 
 

- Declaration of Independence, 1776 
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proclaiming that independence was justified in part because the Crown had “depriv[ed] [them] in many 
cases, of the benefits of trial by jury.”  

 
Americans’ reverence for the jury did not diminish after the war. Congress under the short-lived Articles 
of Confederation required the use of civil juries in resolving certain disputes, and all thirteen states broadly 
secured the institution.32 Thus, it is somewhat surprising that the Constitution as originally drafted in 1787 
only secured the right to trial by jury for all crimes, except those of impeachment; it did not secure civil 
jury protections. This absence was not because the drafters found the civil jury an unworthy institution of 
such protection or intended to destroy it. Instead, the drafters found it difficult to find language that 
would correspond with the different civil jury practices in the states and believed the right to be so 
ingrained that those in power would have no incentive to restrict it.33 

 
Nevertheless, the initial lack of civil jury 
protections in the Constitution was met 
with great skepticism throughout the states. 
As Alexander Hamilton acknowledged, “The 
objection to the [Constitution], which has 
met with most success[,] . . . is that relative 
to the want of a constitutional provision for 
the trial by jury in civil cases.”34 Anti-
Federalists persuasively charged that the 
original Constitution’s granting the Supreme 
Court appellate jurisdiction “both as to law 
and fact” effectively abolished civil juries 
altogether. They wrote passionately on the 
horrors that would result if civil jury 
protections were not constitutionalized: 

“What satisfaction can we expect from a lordly court of justice, always ready to protect the officer of 
government against the weak and helpless citizens, and who will perhaps sit at the distance of many 
hundred miles from the place where the outrage was committed?”35 

 
The civil jury, then, provided protection not only against executive abuses of power, but also those judges 
who might bless such abuses. As the Federal Farmer, a prolific Anti-Federalist, expounded: “[F]requently 
drawn from the body of the people . . . we secure to the people at large, their just and rightful control in 
the judicial department.”36 And Thomas Jefferson, a reluctant supporter of the Constitution, went so far 
as to answer: “Were I called upon to decide, whether the people had best be omitted in the legislative or 
judiciary department, I would say it is better to leave them out of the legislative. The execution of laws is 
more important than the making of them.”37 He continued, highlighting distrust of a permanent judiciary, 
noting that such “judges acquire an Esprit de corps,” and are liable to be misled “by a spirit of party” or 
“by devotion to the Executor or Legislative.”38 “It is left therefore to the juries,” Jefferson said, “to take 
upon themselves to judge the law as well as the fact.”39 

 
Finally, the civil jury—and particularly the importance of constitutionalizing it—was thought necessary to 
guard against the national legislature, which might pass obnoxious and unpopular legislation, or even 
worse, seek to restrict the use of juries in cases arising under such legislation. So celebrated was the right 
to a civil jury that some Federalists’ response to this argument was that reasonable legislators would dare 
not restrict the right out of their own self-interest.40 Prior to serving as one of the nation’s first Supreme 

“What satisfaction can we expect from a 
lordly court of justice, always ready to 
protect the officer of government against 
the weak and helpless citizens, and who 
will perhaps sit at the distance of many 
hundred miles from the place where the 
outrage was committed?” 
 

- A Democratic Federalist, 1787 
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Court Justices, James Iredell earnestly contended that if jury protections were stripped “[Congress’] 
authority would be instantly resisted,” drawing upon the legislators “the resentment and detestation of 
the people” such that “they and their families . . . would be held in eternal infamy.”41 But, of course, it 
was precisely because legislators could not be trusted to draw the contours of significant rights that 
amendments were thought necessary to the proposed Constitution—the civil jury being chief among 
them. 
 
The Anti-Federalists’ arguments struck a responsive chord among the American populace, who had in no 
small part just fought a revolution over the importance of civil jury protections. As part of the ratification 
process, eight of the nine states that submitted amendment proposals offered specific language for 
securing a civil jury right.42 Indeed, Massachusetts explicitly conditioned its ratification on the addition of 
such a clause.43 Accordingly, it was the promise of what would come to be the Seventh Amendment that 
convinced many skeptics to sign on to the American experiment. Without such an implicit agreement on 
civil jury protections, the US Constitution may very well never have been ratified.44 

 
As this brief account demonstrates, the civil jury at the founding was anticipated to be more than one 
adjudicative body among many for resolving private disputes. It was instead established as a necessary 
institution within the constitutional structure, responsible for integrating laypeople into the 
administration of justice and checking abuses of power. Constitutional scholar Akhil Amar goes so far as 
to suggest: “If we seek a paradigmatic image underlying the original Bill of Rights, we cannot go far wrong 
in picking the jury.”45 Indeed, the jury was the lynchpin tying the proposal together; lay citizens 
empowered to act as the nation’s true sovereigns. But over time this founding role for the institution has 
increasingly been viewed as antiquated. As addressed in the next section, the jury today is but a shell of 
that established and celebrated at the founding. It is, at least in some respects, an entirely different 
institution. 

B.  The Precipitous Decline of the Civil Jury 

Despite its lofty beginnings, the civil jury faced criticism 
almost from the beginning of the republic, and these 
denunciations have grown into a steady drumbeat that led 
to a precipitous decline not only in its esteem but also in 
its use over the twentieth century and continues today.  To 
be sure, for much of American history, the jury fell short 
of including all segments of the community, and its 
verdicts have not been immune to racism, sexism, and 
other forms of bigotry.46 But whereas the jury at the 
founding was seen as a great well of community 
knowledge by injecting laypeople into the administration 
of justice, a mere decades into our history jurors had 
become—as one judge put it—”mere assistants of the 
courts, whose province it is to aid them in the decision of 
disputed questions of fact.”47 This new conception, 
matched with substantial changes in civil procedure in the 

past 100 years, has made civil jury trials exceptionally rare. So uncommon are they today that at least one 
leading scholar has proclaimed: “The civil jury is dead.”48  
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Before delving into some of the explanations that have been offered for this supposed death of the civil 
jury, it is important to note that this decline is not new. Scholars have voiced concerns about the decline 
of the civil jury going back at least to the late 1920s.49 Their concerns were borne out. Starting in 1962, 
the year when federal judicial statistics become most reliable, a consistent decline has been readily 
apparent in the percent of civil cases disposed of by jury trial. That rate was 5.5% in 1962; 3.7% in 1972; 
2.6% in 1982; 1.9% in 1992; 1.2% in 2002; 0.81% in 2012; and finally reaching its nadir of 0.48% in 2020.50 
A similar pattern has been experienced in state courts. In those states that kept accurate statistics, 
between 1976 and 2002 civil jury trials fell threefold from 1.8% to 0.6% in courts of general jurisdiction.51 
And the most recent data from the Court Statistics Project shows that of those reporting states in 2019, 
juries disposed of a median of only 0.09% of civil disputes.52 Simply put, civil jury trials are the very rare 
exception and not the rule. 

 
Critically, bench trials have also been falling during this time. At the federal level, 6% of civil cases were 
resolved by bench trial in 1962, versus just 0.21% in 2020.53 Indeed, since 1987 there have been fewer 
bench trials than jury trials at the federal level. Figure 1 below depicts the decline in federal bench and 
jury trials since 1962. 
 
Figure 1  
Percent of Civil Cases Resolved by Bench and Jury Trials, U.S. District Courts, 1962–2020 
 

 
 

Source: Administrative Office of the U.S. Courts, Annual Report of the Director, Table C-4 (1962–2020). 
Perhaps unsurprisingly, this decline in bench and jury trials has also modified the role of judges. Despite a 
fourfold increase in the number of civil case filings since the 1960s, judges are conducting increasingly 
fewer civil trials than ever before. 
 
Figure 2 
Civil Trials per Judgeship, U.S. District Courts, 1962–2020. 
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Source: Administrative Office of the U.S. Courts, Annual Report of the Director, Table C-4 (1962–2020). 
 
As Figure 2 illustrates, until the mid-1980s, on average, federal judges conducted a few dozen bench and 
jury trials each year. However, the number of trials began a precipitous decline in the mid-1980s and has 
not recovered. The most recent data show an average of two jury trials and one bench trial per judge per 
year.  
 
As these graphs make clear, jury trials are not being “replaced” with bench trials. Instead, the civil trial 
itself is disappearing; the system of civil justice is more broadly under assault. And understanding the 
multi-faceted reasons for this breathtaking disappearance is critical if the civil jury as an institution is to 
be revived. 
 
II. Accounting for the Civil Jury’s Decline 

The factors contributing to the civil jury’s decades-long decline are numerous and interrelated. The 
adoption of new procedures in the twentieth century altered the institutional relationship between the 
judge and the jury, empowering the former and divesting the latter of the authority that existed at 
common law. Judges hurried this transformation through their decisions denigrating jurors as incapable 
of deciding complex disputes or too impassioned to decide them impartially. Similarly, powerful economic 
actors have engaged in a drawn-out campaign to convince the public and policy makers that jurors should 
not be trusted. The result is a popular and judicial culture that does not value lay participation, such that 
when budgetary or, most recently, public health crises arise, the civil jury is easily sidelined. 

A. Procedures and Rules Divesting the Civil Jury of its 
Constitutional Authority  

 
Civil procedures adopted over the course of the twentieth century have played a central role in the jury’s 
decline. Many point to the adoption of the Federal Rules of Civil Procedure in 1938 as a pivotal moment 
of transformation. The original drafters of the rules were radically anti-jury; as one scholar recognized, 
“Virtually everyone connected with urging uniform procedural rules denigrated juries.”54 Charles E. 
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Clark—often considered the chief architect of the Federal Rules—disparaged the civil jury trial as the 
“town hall method of trying cases,” and claimed that juries “injected an element of rigidity—of arbitrary 
right—into a system wherein general rules of convenience should prevail.”55 When Fleming James, one of 
the rule committee’s assistants, whittled the core objectives of united procedure down to just three, 
number two read: “The right of jury trial should not be expanded. This method of settling disputes is 
expensive, dilatory—perhaps anachronistic. Indeed, the number of jury trials should be cut down if this 
can be done so as to not jeopardize the attainment of other objectives.”56  

 
One way they accomplished this was by including a jury-waiver default rule, which was meant to 
discourage the number of jury trials. Whereas historically a litigant would need to affirmatively request a 
bench trial, the new rules required a litigant to affirmatively request a jury trial; failure to do so defaulted 
to a trial by judge. Clark was explicit in noting that under a jury-waiver default regime judges were more 
likely to sit without juries “since inertia leads to waiver and not to jury trial as under the old system.”57 
And as a contemporary practitioner noted just four years after the adoption of the federal default rule, 
“[t]he most effective device yet evolved for effectuating a more limited use of the jury and yet which 
preserves the constitutional right is that of requiring a party to make a timely demand or be deemed to 
have waived his rights.”58 Automatic waiver allowed the drafters to limit jury trials under the guise of 
litigant preferences. 
 

Beyond placing inertia against lay 
participation, the drafters also 
limited jury trials by rendering 
them, essentially, unnecessary 
through the adoption of 
procedures that had mostly been 
employed in juryless courts of 
equity—namely liberal discovery.59 

Whereas at common law trial was the premier opportunity for the competing sides to share evidence, 
pretrial discovery practices required by the Federal Rules allowed each side to assess the strength of their 
case in advance. Litigants could thus more accurately gauge the value of the case and, as they deemed 
desirable, enter settlement agreements. As United States Supreme Court Justice Neil Gorsuch pithily 
acknowledged: “Not long ago, we used to have trials without discovery: Now we have discovery without 
trials.”60  

 
“Not long ago, we used to have trials without 

discovery: Now we have discovery without trials.” 
 

- U.S. Supreme Court Justice Neil Gorsuch 
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The Federal Rules also led to fewer trials by permitting liberal joinder of 
parties and claims. To make sense of these more complicated 
proceedings, judges took on a more managerial role. In the 1960s, to 
facilitate case management, the judiciary abandoned master calendars 
and adopted an individual assignment system such that a single judge 
handled a case from filing to finish.61 At the same time, courts issued a 
handbook instructing judges to adopt a process of extensive pretrial 
conferencing, which was designed to help judges address discovery 
disputes and to identify and refine the issues in dispute.62 And by 1983, 
“facilitating settlement” was listed in the Rules as a core objective of 
pretrial conferencing. Trials were no longer the process of resolving 
disputes, but rather the result of a breakdown in the settlement 
process.  

 
These trends were exacerbated by legislation and further rule changes 
in subsequent decades. Enacted in 1996, the Civil Justice Reform Act 
required all federal district courts to implement “expense and delay reduction plans” to “facilitate 
deliberate adjudication of civil cases on the merits, monitor discovery, improve litigation management, 
and ensure just, speedy, and inexpensive resolutions of civil disputes.”63 It promoted case management 
principles, guidelines, and techniques for courts to adopt and created a race among judges to dispose of 
cases as quickly as possible. Anything that short-circuited trial became preferable. Moreover, the 2015 
changes to Rule 26 regarding discovery also emphasized the need for discovery to be reasonable and 
proportionate. These changes were designed, as the Advisory Committee Notes to the new rule explain, 
to encourage an even more managerial approach to judging.64 
 
Other explanations for the decline of civil jury trials focus on more recent interpretations of the Federal 
Rules, particularly those governing dispositive motions. The Supreme Court’s 1986 trilogy of cases 
concerning Rule 56’s summary judgment, for instance, empowered judges to dismiss cases in which they 
concluded that no genuine dispute of material fact existed so as to necessitate a trial.65 The result is that 
a once rarely used procedure—indeed, once earnestly referred to by a leading academic as a “toothless 
tiger”66—has had a major impact on the disposition of federal cases. Approximately 19% of federal cases 
are now resolved by summary judgment.67 That figure is higher in cases involving certain fact patterns; for 
instance, a 2006 study found that courts granted in whole or in part 80% of defendants’ summary 
judgment motions in employment discrimination cases.68 
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Roughly 20 years later, the Supreme Court took a 
similar approach with respect to Rule 12(b)(6)’s 
motion to dismiss for failure to state a claim. In dual 
cases, the court reformed the traditional standard—
which for most of the twentieth century required a 
plaintiff to provide only “a short and plain statement 
of the claim showing that the pleader is entitled to 
relief”—to the far more restrictive requirement that 
plaintiffs plead “enough facts to raise a reasonable 
expectation that discovery will reveal evidence of [the 
claim].”69 The Court tasked trial court judges with 
drawing upon their “judicial experience and common 
sense” in making that determination.70 Accordingly, 

judges—no longer required to accept all allegations as true—may decide for themselves if a plaintiff’s 
claims are sufficiently plausible to allow for further proceedings.71  
 
Another explanation for the decline in trials emphasizes the rise in mandatory arbitration. Although the 
1925 precursor to what would come to be the Federal Arbitration Act anticipated only agreements 
between sophisticated actors—such as distant merchants who were increasingly reliant on the nation’s 
railroad networks and desired enforceable private dispute resolution agreements—by the second half of 
the century the Supreme Court had dramatically expanded its application to nearly all agreements. 
Chasing what they hoped to be favorable treatment, powerful economic actors began including binding 
arbitration agreements in a wide variety of employment and consumer contracts. Much of the case law, 
especially at the federal level, has developed such that these binding agreements between actors of 
disparate sophistication are fully enforceable even against typical contract defenses such as fraud,72 
illegality,73 and unconscionability.74 So widespread has this system of jury-less private adjudication grown 
that some have called it the “new litigation.”75  
 
Finally, some observers point to tort reform efforts to explain the decline in jury trials in state courts.76 
Specifically, the use of damage caps—both for economic and non-economic damages77—has had a 
deleterious effect on the rate of public adjudication. Funded largely by pro-business interest groups, these 
tort reform efforts set a maximum value for certain types of injury claims, such as medical malpractice, 
products liability, and premises liability. These reforms not only arbitrarily supplant the jury as fact-finder 
of the value of a given dispute, but they also limit the incentive of litigants and their attorneys to bring 
such claims. This is because the costs of litigating certain cases are prohibitive when compared to the 
chance of receiving artificially limited compensation well below what a judge or jury would find 
appropriate.78 As such, these caps simultaneously decrease the number of trials and render jury service 
less democratically meaningful. 
 
The impact of these explanations for the jury’s decline is difficult to measure, both due to their 
overlapping nature but also due to the lack of data. A 2020 study conducted by Shari Seidman Diamond 
and Jessica Salerno, and sponsored by the American Bar Association, sought to make sense of them by 
conducting a national survey of legal professionals on their understanding of why cases no longer proceed 
to jury trial. Participation was solicited from legal professionals across the country by inviting them to 
complete the online survey anonymously.79 In total, the study involved 1,460 respondents: 173 judges, 
70% state and 30% federal, and 1,282 attorneys, 63% who handle primarily civil cases, 33% who handle 
primarily criminal cases, and 4% who did not indicate whether they primarily handle civil or criminal cases.  
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The results are illuminating. The study showed that among the most commonly accepted reasons among 
legal professionals for the decline in trials was that “litigants would rather settle than go to trial.” Judges 
particularly felt this way, with 89% of them agreeing or strongly agreeing with that statement. Attorneys 
also indicated their agreement, with 63.6% of attorneys agreeing or strongly agreeing that preference for 
settlement resulted in fewer trials. As the authors note, “whether or not the perception was accurate in 
describing what most litigants want, it may explain why judges and attorneys encourage—or pressure—
litigants to waive trial and accept a settlement.”80 

The study also measured systemic effects as 
sources of the reduction in civil jury trials. The 
survey asked respondents to evaluate the effects 
of five systemic changes: damage caps, mandatory 
binding arbitration, increases in successful 
summary judgment motions, increases in 
successful Daubert motions, and increases in 
successful motions to dismiss. Respondents 
indicated that damage caps and mandatory binding arbitration had the greatest influence on reducing 
trial rates. More than half of all respondents perceived these two features as causing medium or large 
reductions in the rate of jury trials, 61.6% for damage caps and 52.1% for mandatory binding arbitration. 
A significant proportion of respondents (39.9%) perceived the increased use of successful summary 
judgment motions as causing a moderate or large reduction in jury trials. In contrast, most respondents 
saw increases in successful Daubert motions and motions to dismiss as having little to no effect in reducing 
jury trials. 
 
Also of interest, the study assessed how respondents compared jury trials to other modes of dispute 
resolution, such as bench trials, mediation, and binding arbitration. Respondents viewed jury trials as 
among the fairest procedures (second only to nonbinding mediation), and the procedure they preferred 
most. Attorneys who regularly represented either plaintiffs or defendants saw jury trials as fairer overall 
than bench trials; whereas, perhaps understandably, civil judges saw themselves as fairer than juries.81 

 
However, respondents also acknowledged that jury trials are less predictable, slower, and less cost-
effective than alternative procedures. As the authors note, “this suggests that perceived risk, costs, and 
delay deter the use of the jury trials despite their attractiveness on other important dimensions.”82 Thus, 
perhaps some of the strengths of the civil jury originally celebrated at the founding continue to live on in 
the popular conception of justice but have been hampered by procedures and attacks on the institution 
by powerful economic and political actors. These active attacks are an integral part of the story and explain 
a great deal about the jury’s diminished standing. But in application, the jury has become a disfavored 
mode of dispute resolution, replaced with what litigants believe are consistent, cheaper, and quicker 
options. 
 

B.  Critiques and Attacks on the Civil Jury 

Judicial and economic elites have hurried the decline of the civil jury brought on by the practices just 
discussed by sustaining critiques and attacks on the institution. Although civil juries were celebrated in 
colonial America and in the nascent nation as a check on the exercise of arbitrary authority, it inevitably 
followed that those with influence and clout resented the loss of their natural institutional advantages 
when decision-making is placed in the hands of more common folk. In fact, “[e]ver since there have been 

The 2020 study found that jury trials 
were considered among the fairest 
and most preferred dispute 
resolution procedures among 
respondents. 
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juries or jurylike tribunals . . . there have been attacks on their competence and even calls for their 
abolition.”83  
 
The critiques have hardly varied over time. Not very far removed from the time when a guarantee of the 
civil-jury right through the Seventh Amendment was a necessary promise to secure the Constitution’s 
ratification, Georgia Chief Justice Joseph Lumpkin observed that, while in “criminal proceedings, trial by 
jury cannot be too highly appreciated or guarded with too much vigilance,” “[w]e may, however, after 
all, doubt the essentiality of trial by jury in civil cases.”84 Among the problems that existed when resort to 
civil juries was de rigueur, Lumpkin said, was the “time, trouble, and expense” involved.85 Nearly a century 
later, in the 1930s, a number of judges, academics, and bar associations seemed to sour on civil juries, 
questioning both their expense and their competence.86 Three decades later, many well-placed critics 
continued to express that view, as Harvard Law School dean Erwin Griswold asked in 1962, “Why should 
anyone think that twelve persons brought in from the street, selected in various ways, for their lack of 
general ability, have any special capacity for deciding controversies between persons?”87 
 
These various critiques gained a modern-day foothold in the U.S. Supreme Court when the Court was 
asked to decide whether the Seventh Amendment mandated trial by jury in stockholder derivative actions. 
The Court held that the “right to jury trial attaches to those issues in derivative actions as to which the 
corporation, if it had been suing in its own right, would have been entitled to a jury.”88 The decision relied 
on the traditional dividing line of what aspects of such a case sounded in equity as opposed to being an 
action at law. That determination fully answered the question presented. The Court’s opinion divided the 
claims within the lawsuit to reach its conclusion and stated that the answer to the question of when a jury 
is required “depends on the nature of the issue to be tried rather than the character of the overall 
action.”89 A footnote attached to that statement explained that one of the three factors that must be 
taken into consideration to determine the applicability of the jury-trial right was “the practical abilities 
and limitations of juries.”90 That phrase has only appeared in one other Supreme Court opinion, also in a 
footnote, where the Court limited its meaning and application to instances where “Congress has 
permissibly entrusted the resolution of certain disputes to an administrative agency or specialized court 
of equity, and . . . jury trials would impair the functioning of the legislative scheme.”91 Still, the 
acknowledgement that a practical assessment of a generic jury’s capabilities became a talisman for those 
who continued to advance the criticism that lay jurors were ill-equipped to make factual findings when 
the issues were outside the average person’s experience.  
 
Even though the Supreme Court itself ascribed little 
meaning to the footnote’s suggestion that the 
Seventh Amendment was cabined by jurors’ 
presumptively limited abilities, the phrase “practical 
abilities and limitations of juries” gained wider 
purchase among other federal courts, appearing in 
34 federal appellate decisions and 114 district court 
opinions (yet only a mere 15 state court opinions). 
The phrase signaled to those who were dissatisfied 
with jury verdicts that critiques of civil juries might 
obtain traction with the courts sufficient to avoid 
jury trials. Perhaps it is only coincidence, then, that 
shortly thereafter a corporate public relations 
campaign took off that told the public that jurors 

High damage awards in civil jury 
trials make the news because of 
their unusual man-bites-dog 
quality, but that leads readers to 
overestimate their frequency and in 
turn causes risk managers to 
overestimate liability exposure. 
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were unqualified to decide complex and sophisticated issues and tended to let sympathies override 
reason to reach supposedly unfathomably high verdicts. High damage awards in civil jury trials make the 
news because of their unusual man-bites-dog quality, but their appearance still leads readers to 
overestimate their frequency and in turn causes risk managers to overestimate liability exposure.92 Seizing 
on these news reports, corporate groups looking to tamp down verdicts against their sponsors circulated 
skewed and fictionalized stories about runaway juries giving large verdicts to undeserving plaintiffs93 to 
create a political environment primed for jury-restrictive legislation while blaming plaintiffs’ lawyers and 
juries for a broken civil justice system.94  
Attacks on civil juries not only encouraged legislation designed to take constitutionally secured 
prerogatives away from the jury, such as through damage-cap laws, but also influenced judicial thinking 
and legal doctrine. It caused judges even in some jurisdictions thought to be “plaintiff-friendly” to opine 
about the problems with juries. For example, the Alabama Supreme Court noted three frequent criticisms 
of jurors were the “helplessness and lack of sophistication of jurors obligated to resolve issues in complex 
litigation;” overcompensation of “injured tort victims for noneconomic damages;” and the “‘unbridled’ 
discretion jurors enjoy in imposing massive punitive damage awards.”95 The West Virginia Supreme Court 
of Appeals expressed a similar sentiment when it asserted that “[c]ourts understand that juries operate 
on largely emotive principles and that jury awards can be substantially in excess of what judges, educated 
in law as a science, would award in similar circumstances.”96 Yet, as we discuss, empirical research 
establishes that judges and jurors reach very similar conclusions about liability,97 compensatory 
damages,98 and punitive damages.99  

 
Perhaps there is no better example of 
how the campaign influenced judicial 
doctrine than in the area of punitive 
damages. To understand, it is 
important to stress that the Seventh 
Amendment both preserves civil trial 
by jury as it was practiced under the 
English common law when the Bill of 
Rights was added to the Constitution 
and prohibits reexamination of facts 

determined by a jury.100 The English common law recognized that “the jury are judges of the damages.”101 
Thus, if damage assessment was committed to the jury’s determination, judges have no authority to 
substitute their own numbers for the jury’s.102 And since at least 1851, the Supreme Court has recognized 
that the jury’s preeminent role in assessing punitive damages was so well established that “the question 
will not admit of argument.”103  
 
Despite the constitutional history, and the infrequency with which punitive damages were awarded,104 a 
campaign developed that caught the Supreme Court justices’ eyes.105 Businesses used a comprehensive 
array of press releases to highlight outlier punitive damage verdicts, portraying them as typical. These tall 
tales, such as the infamous McDonald’s “hot coffee” case, were further circulated by politicians hoping to 
score points with a well-heeled constituency.106 Insurers and business groups bemoaned the “bet-the-
company” consequences of an adverse punitive damages verdict, paid for studies that often utilized 
problematic methodologies to support the campaign’s viewpoint,107 and cited these studies and unfiltered 
examples from news reports in Supreme Court certiorari petitions and briefs108 with a plea that 
unrestricted punitive damages constituted a form of excessive fines or violated due process.109  
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The Supreme Court initially resisted entreaties to apply a constitutionally-based limit on punitive 
damages. However, usual swing justice Sandra Day O’Connor wrote a dissent bemoaning “skyrocketing” 
punitive damage awards and their supposed adverse effect on product innovation,110 apparently 
accepting the false portrayal of out-of-control juries. It was not long before a majority of the Court shared 
O’Connor’s sentiment. They held that due process placed a constitutional limit on “grossly excessive” 
punitive damages.111  

 
After subjecting punitive damage verdicts to a due-process override, the natural next question was what 
to do when punitive damages were unconstitutionally excessive. Should the question be resubmitted to 
the jury, or should a judge choose the amount? The answer to that question depended on whether the 
Seventh Amendment applies. The constitutional history was clear; juries were “judges of the damages.” 
But the Supreme Court adopted a fiction to conclude that judges could replace the jury’s determination 
with their own. It declared that compensation was the type of fact reserved for a jury’s determination, 
and that although punitive damages previously served a compensatory purpose, they no longer did.112 
Instead, the Court said, punitive damages were the jury’s “expression of its moral condemnation” of 
egregious misconduct, not a factual determination.113 By reclassifying the jury’s role with respect to 
punitive damages, the Court opened the door to revision of the verdict by both trial and appellate judges. 
Without any change in constitutional language and disregarding the longstanding regard of punitive 
damages as separate and above compensation,114 the Court limited the jury’s role in determining punitive 
damages and increased the role of judges.115 

 
Years later, the Court looked at carefully examined data and concluded that the empirical assumptions 
underlying this jurisprudential change were not well grounded. As the Court then recognized, “the most 
recent studies tend to undercut much of [the criticism of punitive damages].” Moreover, research “reveals 
that discretion to award punitive damages has not mass-produced runaway awards.”116 Rather than the 
bill of goods they had been sold, the justices conceded that the data revealed “an overall restraint” on the 
part of juries.117 The die, however, had been cast. Judges would scrutinize and adjust punitive damage 
verdicts, and the jury’s determination became more advisory. 

 
The transformation of the jury’s role in punitive damages followed a blueprint that has successfully 
transformed the law in other areas where juries play a constitutionally consecrated role as well. Step one 
is to appeal to the idea that jurors lack the sophistication necessary to assess complex information and 
give in too easily to emotion. Then, having established a level of agreement with that proposition, step 
two is to advocate for changes that limit the jury’s scope. 
 
Another area where this approach succeeded was to increase the authority of judges over expert 
evidence. First, the jury critics argued that juries could not be expected to understand complex scientific 
or other technical evidence. Then, giving examples of juries siding with seemingly incredulous expert 
testimony that was purposely presented in a damning light as “junk science,”118 a call was made to rethink 
the rules that would admit such evidence. And, as with punitive damages, the Court succumbed to the 
criticism and created a gatekeeper role so that judges would prevent juries from hearing certain expert 
testimony previously deemed admissible.119  
 
To accomplish that result, the Court read the existing rule in a new way. The relevant rule on expert 
evidence states that such testimony is admissible if its probative value helps the jury understand a critical 
issue in a case,120 such whether exposure to a toxic chemical caused the plaintiff’s injury.  
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For years, courts admitted expert testimony to help the jury connect the dots when the evidence provided 
was generally accepted within the expert’s field. However, because science advances, a general-
acceptance standard failed to keep up with new research. To address that concern, the Court 
reinterpreted the expert evidence rule to permit the admission of novel scientific evidence so long as it 
was based on scientifically acceptable methodologies.121 The change appeared to liberalize the 
admissibility of expert evidence. At the same time, however, the Court also enhanced the gatekeeper role 
that judges play in deciding the expert-evidence admissibility question.  
 
The corporate public-relations machine then moved into high gear, proclaiming a great victory against 
“junk science.” Conferences, articles, and continuing legal education programs emphasized the judges’ 
gatekeeper role in keeping expert evidence from coming before a jury, rather than the broader 
admissibility of new or novel science. Judges’ understanding of the new precedent aligned with that 
publicity. The result was a more restrictive approach to expert evidence that ended up constricting juries 
in the discharge of their constitutionally consecrated role as fact-finders with some frequency. As with 
punitive damages, the empirical evidence did not catch up in time. Studies do not bear out the inaccurate 
caricature of juries completely befuddled by scientific evidence.122  

 
C. A Culture Discouraging of Civil Jury Trials Encourages 

Shortcuts in a Crisis 
 
The artificial barriers constructed through legislation, rules, and judicial doctrine have played a significant 
role in diminishing the uses and prevalence of jury trials. Meanwhile, other developments, such as 
budgetary crises, have compounded the problem and further diminished juries. If not for a cultural 
predilection that believes juries to be an antiquated luxury that is expensive, antiquated, and unnecessary, 
years-long postponements of civil jury trials would not be seen as a solution to nearly every crisis.  
 
Examples abound. Tightened state budgets have resulted in court systems deferring civil jury trials despite 
state constitutional promises against “unnecessary delay” and an “inviolate” right to a jury trial.123 For 
more than a decade, states have cut overall budgets, resulting in reductions of money allocated to state 
courts by as much as 20%.124 New Hampshire started a trend as this money crunch occurred by suspending 
civil jury trials.125 In California, where the courts have been hit hard by budget cuts, the 2021 budget 
proposal contains an increase in funding, but insufficiently large so that the legislature’s budgetary 
analysis arm projects that they will still need to reduce expenditures by a minimum of $50 million in 2021–
22.126 As an expensive item for trial courts, civil jury trials may well be suspended—again. Florida faces an 
overall budget deficit of $5.4 billion over the next two years, while its courts estimate that nearly one 
million more cases will be added to trial courts dockets by mid-2021.127 The policy choice to cut these 
budgets is part of a broader, growing notion that civil trials can be easily discarded with if done in 
furtherance of some vague notion of efficiency.128 
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The COVID-19 pandemic has further exposed 
this cultural disposition to devalue the jury 
and exacerbated the effects. Health concerns 
have required courts to adjust their 
approaches to conducting jury trials in order 
to ensure public safety, but courts around the 
country largely took the approach of simply 
refusing to hold civil jury trials rather than find 
ways to make it work. Like many states, New 
Mexico instituted a suspension of jury trials in 
response to surging COVID-19 cases at the 
end of 2020 and only began those trials again 
on February 1, 2021.129 The federal court system acted similarly, with the Administrative Office of U.S. 
Courts reporting in November 2020 that “[a]bout two dozen U.S. district courts have posted orders that 
suspend jury trials.”130 The result left hundreds of thousands of civil cases languishing in standstill courts 
and has discouraged litigants from bringing new cases, leading to a looming backlog of cases some 
estimate to number in the millions.131 And though as of Summer 2021, state and federal courts are starting 
to reopen, the more than a year of treating civil jury trials as expendable has both short-term and long-
term effects.  

 
Over the short-term, the decision to forgo civil jury trials creates significant backlogs, causing court 
systems to look for ways to cut corners and reduce the number of cases requiring juries because of the 
time and resources needed. The public loses its opportunity to be involved in resolving disputes during a 
time when it is perhaps most necessary that they be involved. And in the long-term, atrophying of lay 
participation sets in, leading litigants and jurists to believe that their business does not require public 
scrutiny. Even more people will be driven to private adjudication services, further diminishing the number 
of jury trials. With jury trials a rarity, few new lawyers will learn the art of trying a case before a jury, 
thereby creating an endless cycle of lawyers opting not to go the jury route.132 The cost to society will be 
substantial, recalling an observation Alexis de Tocqueville made in a preface to his book, Democracy in 
America: 
 

If the lights that guide us ever go out, they will fade little by little, as if of their own accord. 
Confining ourselves to practice, we may lose sight of basic principles, and when these 
have been entirely forgotten we may apply the methods derived from them badly; we 
might be left without the capacity to invent new methods and only able to make a clumsy 
and an unintelligent use of wise procedures no longer understood.133 

 
It is critical that the benefits of the civil jury and jury service be fully analyzed and appropriate acts be 
taken to revive it, less the institution’s light be fully extinguished, and the associated benefits be 
completely lost. 
 

III. The Benefits of the Civil Jury 

Our overview of the jury’s historical development has identified important justifications for the civil jury 
as well as criticisms of the civil jury’s competence and fairness. Over the last sixty years, researchers have 
examined how the civil jury operates in practice. We summarize the empirical evidence on four 
dimensions: (1) the civil jury’s competence in fact-finding; (2) the extent to which civil juries allow for 
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community input into the resolution of civil disputes; (3) the civil jury’s impact on civic engagement of the 
citizenry; and (4) the contributions of civil jury trials to the transparency and legitimacy of the legal system.  
 

A. Enhancing the Quality of Fact-Finding 

Civil juries add to the quality of fact-finding in civil decision-making. Some observers of civil trials might 
be surprised at that claim. After all, judges are elite, legally trained, and experienced in adjudication, 
compared to jurors who are drawn from all walks of life and have, in the vast majority of civil cases, no 
special training or experience.134 Expertise in a particular subject matter can be very helpful in aiding 
decision-making, especially in complex trials.135 Jurors’ diverse backgrounds and perspectives, and even 
their lack of experience, however, offer some fact-finding advantages. 
 

A lay citizen’s lack of specialized knowledge and 
experience confers some benefits even over an 
experienced and expert judge. Judges are 
repeat players; a jury decides one case at a time. 
As judges sit in case after case over the years, 
judicial fact-finding becomes routinized. Judges 
may jump to premature conclusions because of 
similar fact patterns in prior cases, might 
regularly favor one party over the other, and 
might even become jaded about the process of 
civil litigation. Judges may be affected by 
confirmation bias, the unconscious 
psychological process in which people look for 
evidence that confirms their previous views and 

experiences, interpreting evidence in ways that are consistent with their existing views.136 This is especially 
so when prior cases are presented by the same legal counsel. Despite differences in facts and even trial 
strategy, the presence of the same advocate or even the same opponents can cause the judge to view the 
case through a lens that is not there. Because lawyers often regularly appear in a single jurisdiction, this 
can occur with surprising frequency, particularly when both lawyers practice in a specialized field. Jurors 
deciding a single case come with a fresh perspective.  
 
Relatedly, judges’ personal characteristics and their prior legal work experiences are correlated with their 
decisions.137 For example, judges who worked in corporate law or as prosecutors before becoming judges 
are less likely to favor employees in employment discrimination cases.138 Research has also documented 
a link between campaign contributions and judges’ decisions.139 The same is true for a judge’s race and 
political affiliation.140 Senator Sheldon Whitehouse points to the increasing politicization of judicial 
appointments and increased special interest funding in judicial elections as causes for concern, both of 
which underscore the value of having a civil jury trial option.141  
 
Judges operate within a laudable system of accountability. Their judgments and written opinions are part 
of the public record, are reviewed by appellate courts, and may be considered in retention and promotion. 
However, some studies of judicial decision-making have found a downside to these consequences. Judges 
facing reappointment or retention elections impose more severe sentences or show less favorability 
toward capital defendants’ appeals, according to research.142 
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Considering these aspects of judicial decision-making, one can see that lay citizens can operate as an 
important check on a jaded or biased judiciary. The civil jury trial combines the valuable expertise of the 
professionally trained judge with the independent collective perspectives of the jury. 
 

B. The Civil Jury’s Fact-Finding Advantages Over Judges 

The jury’s comparative advantage in community representativeness offers a significant benefit for fact-
finding. A group of jurors is more likely than elite judges are to represent the range of backgrounds, 
experiences, views, and attitudes of the community at large. A substantial body of theory and research 
on juror decision-making confirms that jurors draw on these life experiences, attitudes, and perspectives 
as they assess and weigh evidence in the trial.143 The story model of juror decision-making posits that 
jurors rely on their world knowledge to interpret evidence in the case and to develop a narrative account 
of what happened in the events that led to the trial. Knowledge of the world varies with life experiences. 
Therefore, it is not surprising that demographic and attitudinal characteristics such as gender, race, and 
political affiliations are associated with distinctive decisions by jurors144 and by judges as well.145 A group 
of lay fact-finders drawn from a cross-section of the community is better able to reflect the community’s 
social and political characteristics, and to be informed about community norms. The civil jury is in an ideal 
position to incorporate the community’s views and attitudes about responsibility and the valuation of 
injuries in its legal judgments.  
 
Research on public reactions to a police car chase 
video that was integral to the Supreme Court’s 
decision in Scott v. Harris offers a vivid illustration of 
the superior ability of a representative community 
group to reflect the diverse range of citizens’ 
opinions.146 The majority of the justices asserted that 
“no reasonable juror” could conclude that the car’s 
driver did not pose a substantial risk,147 but when 
researchers surveyed the public, a substantial 
minority expressed that view. African Americans, low-
income workers, and residents of the Northeast, as 
well as individuals who characterized themselves as 
liberals and Democrats, were all more likely to 
disagree with the Supreme Court’s conclusion as to 
the risk posed by the driver.148  
 
Other benefits accrue from the group nature of the decision-making. Juries engage in the process of 
deliberation, which offers the opportunity to compare, contrast, and test differing evaluations of the trial 
evidence. It is said that “[twelve] heads are better than one;” jury research confirms that insight.149 
Deliberation and group decision-making are especially robust and strong when the jury is composed of 
individuals with diverse backgrounds and experiences.150 Furthermore, the robustness of jury deliberation 
is greater when juries are required to reach unanimous as opposed to majority decisions.151 
 
In short, although professional judges possess advantages of legal expertise and experience, juries bring 
diverse perspectives, experiences, and a strong grounding in community norms to the fact-finding task. 
Deliberation aids jurors in testing their interpretations of evidence and in developing a sound common 
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account of the events leading to the lawsuit. A representative jury is thus able to fulfill one of the major 
purposes of trial by jury envisioned by the Founders – to stand in for the community in legal fact-finding. 
 
Research on civil jury decision-making supports the strength of the jury as a fact-finder.152 Interviews and 
post-trial questionnaire research confirm that the vast majority of jurors take their jury duty seriously.153 
Researchers have examined real jury verdicts and compared them to judicial decisions or judicial 
evaluations in similar types of cases; they have also used experimental methods to examine the decision 
processes in civil disputes.154 In judge-jury agreement studies, judges presiding over jury trials are asked 
to record the jury’s verdict, and to indicate what verdict they themselves would have reached had they 
been trying the case as a bench trial. The first such study occurred in the 1950s, and revealed that the 
judge agreed with the jury’s verdict in civil trials 78% of the time.155 Interestingly, in that study, the 
disagreements between judge and jury were symmetrical; judges would have found for the plaintiff when 
the jury reached a defense verdict in 10% of the trials, and judges would have found for the defendant 
when the jury decided the case for the plaintiff in 12% of the trials.156 Subsequent studies using a similar 
methodology have found similar agreement rates.157 Importantly, several studies have found that the 
complexity of evidence in the case is unrelated to the agreement rates between juries and legal experts; 
a relationship would have been expected if jury incompetence led juries to choose a different verdict. 
 
Studies of money damage awards in civil cases, too, offer some reassurance.158 Jury damage awards reflect 
the community’s assessment of the value of an injury, considering the context and circumstances of the 
injury and the identities and behavior of the parties.159 The need to examine each case’s specific facts, and 
the ability to handle uncertainty and the intangibility of some injuries, make the representative jury a 
societally appropriate decision-maker on damages. Such a jury can draw on its collective experiences with 
injuries and their financial consequences as they engage in the necessary fact-finding.160 Statistical 
analyses of jury damage awards have uncovered regular patterns. First, the overall severity of plaintiffs’ 
injuries is strongly related to jury damage awards.161 In states that separate out economic and 
noneconomic damages, the amount of economic damages is the most powerful predictor of the amount 
of noneconomic damages.162 Empirical research on jury decision making with respect to punitive damages 
offers reassurance that the civil jury acquits itself well; punitive damages are generally proportionate to 
compensatory damages.163 
 
In sum, the civil jury’s “report card” would make the Founders proud. Nevertheless, some challenges to 
the civil jury’s ability to do its job remain. As we explained, the jury’s representative quality is a key 
element that promotes strong fact-finding. Although jury representativeness has increased over time, 
juries today still fall somewhat short of fully representing all segments of our communities. Inadequate 
source lists, statutory exclusions, mailing errors, differential response to jury summons, and the granting 
of excuses all contribute to jury pools that are less than fully reflective of the community.164 
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The decisions that many jurisdictions 
have made to reduce the civil jury’s 
size from the traditional number of 
twelve have also reduced the ability of 
today’s civil juries to fully represent the 
local community.165 Judge Patrick 
Higginbotham, Judge Lee Rosenthal, 
and Professor Steven Gensler surveyed 
the frequency of different jury sizes in 
federal district courts, discovering that 

in recent years the most common size was an eight-person civil jury.166 Research on jury size shows that 
there is much to recommend larger juries of size twelve; the decisions of larger juries are more 
representative, more reliable, and less influenced by outlier juror preferences.167 Still, even compared to 
smaller-sized civil juries, judges as a group are less representative of the American population.168 

 
Today’s juries hear cases of variable complexity and difficulty, creating another challenge to the jury’s 
ability to do its job. Recognizing this fact, many courts have experimented with specific procedures to 
assess whether they help jurors. Procedural innovations include providing the jury with preliminary 
substantive legal instructions, allowing jurors to take notes and ask questions, and permitting jurors to 
discuss the evidence as the case is going on, rather than requiring them to wait until the final deliberation. 
 
A substantial body of research has tested these “active jury” reforms, finding some positive effects and 
little to no negative consequences when they are implemented.169 For instance, in a Seventh Circuit 
research project examining the impact of preliminary 
substantive legal instructions in jury trials, more than 80% 
of the jurors said that hearing these instructions helped 
them better understand the law.170 Most judges and 
lawyers agreed that these instructions increased the jurors’ 
comprehension of the law. As then-Chief Judge James 
Holderman stated, “I have found that preliminary 
instructions helped to orient the jurors to the case and 
allowed the jurors to start making connections between the 
evidence and the disputed issues in the case more 
quickly.”171 With respect to notetaking, jurors express 
greater satisfaction when they are permitted to take notes; 
and some studies show that notetaking leads to significant improvements in evidence comprehension, 
memory, and decision making.172 Similarly, jurors who are permitted to ask questions of the witnesses 
under carefully controlled circumstances report being better informed and say their questions clarified 
the evidence.173 Allowing jurors to discuss the case throughout the trial, rather than waiting until the 
deliberation, is more controversial, as some fear that jurors might prematurely judge the case. Field 
experiments in which civil juries were randomly assigned to either allow or not allow trial discussions, 
however, showed no evidence of prejudgment.174 In fact, jurors in one study noted that trial discussions 
with other jurors helped to correct misunderstandings of the evidence.175  
 
That brings us to a final challenge. Courts have recognized that for some litigants, the time and cost of a 
full civil jury trial can be prohibitive, deterring them from exercising their right to seek community 
judgment of their disputes. In the 1990s, states around the country began to address the problem by 

Research on jury size shows that verdicts 
reached by twelve-person juries are more 
representative, more reliable, and less 
influenced by outlier juror preferences than 
those verdicts reached by smaller-sized juries. 
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experimenting with expedited jury trials. These alternative trial procedures offer abbreviated jury trials 
designed to resolve factually and legally straightforward cases with lower-value damages quickly, often in 
a single day. The specifics of these procedures differ among jurisdictions, though they often involve a trial 
before fewer than twelve jurors (varying between four and eight), mandatory damage caps or high-low 
agreements, and the jury’s verdict may or may not be binding on the parties.176  
 

C. Jury Participation Promotes Civic Engagement  

The French political thinker Alexis de Tocqueville observed that participation as civil jurors operates as an 
ever-open “public school” that educates American citizens about the law.177 
 

The jury, and more especially the civil jury, serves to communicate the spirit of the judges 
to the minds of all the citizens; and this spirit, with the habits which attend it, is the 
soundest preparation for free institutions. . . . It invests each citizen with a kind of 
magistracy; it makes them all feel the duties which they are bound to discharge toward 
society; and the part which they take in the Government.178 

 
One phenomenon has been widely documented is the largely favorable reaction that citizens have to the 
experience of jury service.179 Although many citizens express concern about receiving a jury summons, 
once they participate as jurors, they generally recognize their experience as a positive form of civic 
engagement. In one of the largest studies, over 8,000 US jurors from 16 federal and state courts 
completed questionnaires following their jury service. Fully 63% said that their view of jury service became 
more favorable after serving.180 In other research, jurors are more apt to say that they see the courts as 
fair and have more favorable views about the justice and equity of the legal system.181 
 
Jury service is a form of civic participation, a responsibility-taking institution.182 So perhaps it should not 
surprise us that participating as a juror— in either a criminal or a civil trial— boosts other forms of citizen 
engagement. John Gastil and his colleagues put Tocqueville’s observation to an empirical test in a set of 
studies that examined the links between jury service and voting.183 They obtained jury service data from 
seven U.S. states, and linked these records with jurors’ voting history before and after jury service. Citizens 
who served in criminal cases and who were infrequent voters boosted their voting after jury service.184 
Jurors who served on civil juries of 12 persons or juries that were required to reach a unanimous 
decision—in other words, the traditional form of trial by jury—were significantly more likely to vote 
following their service, controlling for their pre-service voting history.185 Civil jurors who decided cases 
with organizational (as opposed to individual) defendants also showed increased voting behavior.186 
 

D.  Civil Jury Trials Promote the Legitimacy of the Justice 
System and Democratic Self-Governance  

Disputants who are able to discuss their differences and reach fair and equitable resolutions through 
mediation or other private settlement mechanisms may not need to resort to the courts. As the Diamond 
and Salerno survey discussed earlier found, people often are satisfied with these private remedies.187 But 
for others, and for the rest of us, the public trial, and in particular the civil jury trial, offers several 
advantages. In her book, In Praise of Litigation, Alexandra Lahav identifies the multiple ways in which 
litigation protects important democratic values:  
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Litigation helps democracy function in a number of ways: it helps to enforce the law; it 
fosters transparency by revealing information crucial to individual and public decision-
making; it promotes participation in self-government; and it offers a form of social 
equality by giving litigants equal opportunities to speak and be heard.188 

 
With respect to the values of enforcement and transparency, jury trials, and public litigation more 
generally, add value because they produce information about what otherwise might be unfair hidden 
practices and procedures.189 The trial is a transparent and public event. Citizens are able to observe the 
evidence and arguments presented by each side. Others, potentially liable under the same circumstances, 
also see the results and can take additional safety measures as a form of self-regulation, improving their 
products or services and filling gaps in our system of formal regulation.190 Consider how the #MeToo 
movement gained visibility and strength by publicity surrounding high-profile instances of sexual 
harassment and sexual assault. The litigation and attendant publicity encouraged other women to come 
forward, which gave us as a society a better idea of the frequency and impact of this problem. Holding 
civil defendants publicly accountable for their wrongs through litigation serves as a deterrent, helping to 
reinforce lawful behavior.  

 
Litigants have their day in court; their 
arguments and evidence are heard. 
The opportunity to present one’s 
views and the chance to be heard are 
key elements contributing to 
procedural justice, a sense that fair 
processes are used to resolve a 
dispute.191 In turn, a sense that one 
has been heard and treated fairly in a 
dispute resolution procedure 
increases the perceived legitimacy of 
the procedure.192 Because it takes place in a public forum and because there is a framework for appealing 
the results, there are possibilities for error correction. Private adjudication does not typically have the 
same corrective potential. 

 
In sum, the transparent and public nature of civil jury trials, allowing the presentation of evidence on both 
sides, providing litigants the opportunity to be heard, and giving citizens the right to decide the outcomes, 
operates to reinforce democratic self-government. For all these reasons, we recommend taking action 
now to preserve and strengthen the institution of the civil jury. 
 

IV.  Research-Based Recommendations for Reviving the  
Institution of the Civil Jury  

 
Given the centrality of the civil jury in the United States’ democratic structure, as well as the benefits the 
jury offers for the fair, accurate, and public administration of civil justice, it is imperative that active 
measures be taken to revive the institution to its once premier role. This is particularly true given the 
challenges that the COVID-19 pandemic poses and is likely to continue to pose to the institution for the 
foreseeable future. Critically, strategies for reviving the institution should not be based on speculation or 
misrepresentation of the jury, but instead on empirical support and research to ensure that the benefits 

The transparent and public nature of civil jury 
trials, allowing the presentation of evidence on 
both sides, providing litigants the opportunity 
to be heard, and giving citizens the right to 
decide the outcomes, operates to reinforce 
democratic self-government.  
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of lay judicial participation are more fully realized. Drawing on such research, we offer here the following 
six recommendations designed to (A) remove barriers to civil jury trials to make them more likely to occur 
in those instances in which the parties so desire, and (B) promote better civil jury fact-finding to ensure 
more accurate dispute resolution.  
 

A.  Removing Barriers to Civil Jury Trials 

The first step to reviving the civil jury as an institution is ensuring that all litigants who desire a jury trial 
are able to receive one. The following research-based recommendations are designed to remove barriers 
to civil jury trials and thereby lower costs associated with employing juries. 
 

1. Adopt a Jury-Trial Default Rule 

One of the easiest ways to revive the civil jury is for courts to once again adopt a jury-trial default rule. 
This means that litigants would receive a civil jury trial unless they affirmatively waive their right to one, 
as opposed to the current approach in which litigants must affirmatively demand a jury trial. As noted 
above, the current rule was adopted at the federal level in 1938 purposefully to limit the number of jury 
trials, and reverting to the original rule may have the opposite effect. Indeed, there is a robust economic 
literature on the power of default rules to nudge actors toward preferred outcomes while not 
substantively limiting alternative choices.193 Restoring the jury-trial default rule has been championed by 
jurists including now-Supreme Court Justice Neil Gorsuch and U.S. Court of Appeals for the Ninth Circuit 
Judge Susan Graber, who argue that this rule should be adopted because it would: (1) “encourage jury 
trials;” (2) increase “simplicity” and result in “greater certainty,” particularly for pro se litigants and in 
cases removed from state courts; and (3) “honor[] the Seventh Amendment more fully.”194 Scholars who 
have researched this proposal have concluded that while it is unclear the extent to which this change 
would increase the total number of jury trials, there is little question that a jury-trial default rule better 
respects the jury as a core institution in our government structure and places systematic inertia toward 
behavior in line with the original understanding of the Seventh Amendment.195 
 

2.  Remove Damage Caps 

As the American Bar Association study previously cited shows, artificial caps on damages undermine the 
availability of jury trials by changing the “practical and economic realities of mounting a jury trial.”196 
When a plaintiff’s attorney must finance the costs of the litigation and take into account the uncertainty 
of a return on the investment for both the client and counsel’s time, as one Texas lawyer colorfully put it, 
“You’re talking about a lot of money, and—in other words—it makes the juice not worth the squeeze.”197 
The caps make it particularly problematic to move forward in a legitimate case for those who are unlikely 
to have significant lost wages or income that might ameliorate a cap’s effect on noneconomic damages.198 
As a result, retirees, children, full-time caregivers, and those living in poverty will be unable to seek 
compensation in states with capped damages because the litigation’s costs will often exceed the potential 
recovery.199 The simple solution to this problem is to repeal the caps, which have not been shown to have 
any positive effect on the availability or affordability of health care, the most frequent justification 
offered,200 but plainly create a significant obstacle to access to the courts and to jury trials. 
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3.  Expand Expedited Jury Trial Projects with Twelve-
Person Juries  

Another way to revive civil jury trials is to expand the use of alternative procedural tracks, such as 
expedited jury trial projects, aimed at providing speedy access to abbreviated jury trials. Make no mistake, 
as they are currently designed, these projects are not an ideal solution. They cut against the full benefits 
of lay judicial participation by limiting the responsibility of jurors to resolve whole factual disputes and at 
times operate with as few as four jurors. However, there are certain benefits. By ensuring court access 
and limiting incentives to overinvest, litigants and the judiciary receive many of the benefits of jury trials 
while avoiding some of the detriments. Moreover, shorter trials may prove less of a hardship, financial 
and otherwise, on the people serving, thereby allowing for a greater diversity of voices to be represented. 
And if the programs were modified to require full juries of twelve—which research shows better represent 
the community and are more reliable fact-finders compared to smaller bodies—expedited trials could 
prove significantly valuable.  
 
As such, with this recommendation, the benefits may outweigh the detriments. Put simply, having some 
jury trials is better than having no jury trials. And given the ongoing impact of COVID-19, expedited jury 
trials could provide a method for managing the backlog of civil cases in a way that provides some, albeit 
more limited, space for community involvement. Expedited jury trials also provide a way to address the 
concerns of those litigants who, correctly or incorrectly, believe that even during non-pandemic times 
that jury trials are too slow, risky, and expensive.201 Critically, these alternative procedures should be 
optional and not forced on those litigants who desire a complete jury trial. 
 

B.  Promoting Fair and Accurate Jury Fact-Finding 

Reviving the civil jury also requires strategies for increasing the fairness and accuracy of jury fact-finding. 
The following research-based recommendations can help make litigants more confident in the outcomes 
of their disputes while also ensuring that the jury as an institution continues to fulfill its constitutionally 
anticipated socio-political role. 
 

1.  Ensure Representative Juries  

The jury that decides a civil trial is drawn from a jury venire, ideally one that constitutes a representative 
cross-section of the community. Our laws do not guarantee a representative trial jury, but they do require 
representative venires from which those juries are picked. In many jurisdictions, jury venires still fall short 
of fully reflecting the community. And the COVID-19 pandemic has made summoning a representative 
cross-section of the population even more challenging. This is disturbing considering the research we have 
summarized that diverse juries engage in more robust and thorough fact-finding. Vigorous deliberation 
can give voice to people with differing perspectives to debate their views and arrive at a verdict that 
incorporates the multiple perspectives in the community. Perhaps for that reason, diverse juries are seen 
as more legitimate.  

 
Therefore, we urge courts to examine and, if necessary, modify jury selection procedures to ensure the 
fullest possible community representation. Techniques to maximize community participation in juries 
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include the use of multiple source lists for venires, multiple follow-ups to jury summonses, and the 
development of effective community outreach efforts.  
 

2.  Return to Twelve-Person Civil Juries  

Related to the above, the jury’s size is related to its ability to represent the community. Larger juries are 
much better able to reflect the range of diverse backgrounds, experiences, and viewpoints in a 
community. Research also documents the superior fact-finding ability of larger juries. In short, jurors are 
clearly “better by the dozen.” Yet many jurisdictions use juries of six or eight persons, even for high profile 
and significant cases. The original motivation was undoubtedly one of efficiency. But the modest time 
savings and logistical benefits that might accrue from smaller juries are outweighed by the increased 
representativeness and the superior fact-finding of twelve-person juries.  

 
Judge Higginbotham and colleagues propose one immediate solution, that federal judges use their 
discretion to seat twelve-person juries. In addition, we recommend that local and federal laws, rules, and 
practices be altered so as to once again mandate twelve-person civil juries.  
 

3.  Adopt Active Jury Reforms  

Civil jury trial procedures seem to be based on an image of the jury as a quiescent, passive group of 
citizens. Jurors are instructed to refrain from talking to one another about the case and from reaching 
premature conclusions until all the evidence is presented. At the end of evidence presentation, the judge 
then instructs the jury, and the members adjourn to the deliberation room, relying on one another’s 
memories to assess the evidence and reach a decision. The assumption seems to be that a passive role is 
essential to impartiality in the adversary system. Therefore, jurors asking questions and talking to one 
another as the case proceeds are discouraged or outright forbidden. 

 
Research on jury decision making, though, confirms that although jurors may be sitting quietly, they are 
actively interpreting evidence as it is presented and integrating it into a coherent narrative of what 
happened in the case. The confirmation of an active jury suggests the wisdom of active-jury reforms. We 
recommend specific reforms that have been tested and vetted in real-world cases: (a) preliminary 
substantive legal instructions; (b) notetaking; (c) question asking; and (d) engaging in trial discussions. 
Research with preliminary instructions in the law that applies to the case at hand helps jurors know what 
legal requirements apply as they hear trial evidence. Allowing jurors to take notes, ask questions of 
witnesses under controlled circumstances, and permitting jurors to discuss the case during trial breaks 
have all proved their worth in the jurisdictions and courts that use them. These research-based reforms 
can further strengthen jury decision making in civil cases as well as help the civil jury cope in cases with 
extremely complex evidence.  
 

Conclusion 

Americans insisted on the right to trial by jury as the price for forming a more powerful national 
government under the Constitution. They recognized, then, as William Blackstone warned nearly two and 
a half centuries ago, of “secret machinations, which may sap and undermine [the jury],” and cautioned 
that no matter how “convenient these may appear at first . . . delays, and little inconveniences in the 
forms of justice, are the price that all free nations must pay for their liberty.”202  Criticisms of the jury for 
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adding to cost and delay, still heard today, have proven overblown. The jury serves as an essential bulwark 
of justice, engrafting the community’s collective wisdom into the judicial department to limit the potential 
arbitrariness and predilections of a single individual entrusted as judge.  

 
Still, in this time when the future of American democracy is in greater peril than we have ever experienced 
in our lifetimes, which coincides with our slow emergence from the ravages of a life-changing and deadly 
pandemic, we cannot forget that jury service provides a form of public participation and grassroots 
governance that the Founders considered as important in maintaining a democratic republic as voting 
itself.  

 
Americans ought to be alarmed that the civil jury has fallen into disrepair and neglect, ceding authority 
reposed by the Constitution in the people to unrepresentative judges, legislative bodies with little regard 
for our system of justice, and private actors who have locked the courthouse doors. The COVID-19 
pandemic has accelerated evaporation of this essential institution, creating a backlog of civil cases that 
will take years to address. The near complete loss of this institution should not be taken lightly. The jury 
provides unique benefits to the administration of justice, the legitimacy of the court, and society writ large 
that cannot be recreated by judges, administrative systems, or private arbiters. Deliberate action must be 
taken to ensure that the promise of the Seventh Amendment is maintained, and that lay judicial 
participation is restored to its central role in our judiciary, our democratic spirit, and our governance 
structure.  
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