
IN THE SUPREME COURT OF THE STATE OF OKLAHOMA 

GENTNER DRUMMOND, Attorney General 
for the State of Oklahoma, ex rel. STATE OF 
OKLAHOMA, 

 

Petitioner,  
v. 
 

Case No: ______________ 
 

OKLAHOMA STATEWIDE VIRTUAL 
CHARTER SCHOOL BOARD; ROBERT 
FRANKLIN, Chairman of the Oklahoma 
Statewide Virtual Charter School Board for 
the First Congressional District; WILLIAM 
PEARSON, Member of the Oklahoma 
Statewide Charter School Board for the 
Second Congressional District; NELLIE 
TAYLOE SANDERS, Member of the 
Oklahoma Statewide Charter School Board 
for the Third Congressional District; BRIAN 
BOBEK, Member of the Oklahoma Statewide 
Charter School Board for the Fourth 
Congressional District; and SCOTT 
STRAWN, Member of the Oklahoma 
Statewide Charter School Board for the Fifth 
Congressional District, 

 

 
Respondents. 

 

PETITIONER’S BRIEF IN SUPPORT OF APPLICATION TO ASSUME ORIGINAL 
JURISDICTION AND PETITION FOR WRIT OF MANDAMUS AND 

DECLARATORY JUDGMENT 
 

GENTNER DRUMMOND, OBA #16645 
Attorney General 

GARRY M. GASKINS, II, OBA #20212 
  Solicitor General 
BRAD CLARK, OBA #22525 
  Deputy General Counsel 
KYLE PEPPLER, OBA #31681 
WILLIAM FLANAGAN, OBA #35110 
  Assistant Solicitors General 
OFFICE OF ATTORNEY GENERAL 
  STATE OF OKLAHOMA  
313 N.E. 21st Street 
Oklahoma City, OK 73105 
Phone: (405) 521-3921 
garry.gaskins@oag.ok.gov 
Counsel for Petitioner 



2 
 

INDEX 

BRIEF IN SUPPORT ............................................................................................................................ 1 

CASES 

Prescott v. Oklahoma Capitol Pres. Comm'n,  

2015 OK 54 ................................................................................................................................................. 1 

CONSTITUTIONAL PROVISIONS 

OKLA. CONST. art. I, § 2 ............................................................................................................................ 2 

OKLA. CONST. art. I, § 5 ............................................................................................................................ 2 

OKLA. CONST. art. II, § 5 .......................................................................................................................... 2 

STATUTES 

OKLA. STAT. tit. 70, § 3-145.3(A)(2) ........................................................................................................ 2 

OKLA. STAT. tit. 70, § 3-136(A)(2) ........................................................................................................... 2 
 

BACKGROUND ...................................................................................................................................... 3 

STATUTES 

OKLA. STAT. tit. 70, § 3-145.3 ................................................................................................................... 3 

OKLA. STAT. tit. 70, § 3-145.3(D) ............................................................................................................. 4 

OKLA. STAT. tit. 70, § 3-145.1(A) ............................................................................................................. 3 

AUTHORITIES 

OKLA. ADMIN. CODE 777:10-303(a)(1-8)................................................................................................ 3 
 

ARGUMENT AND AUTHORITIES ............................................................................................... 4 
 

I. This Court’s Intervention is Appropriate and Necessary ................................................... 4 

CASES 

Ethics Comm’n of State of Okla. v. Cullison,  

1993 OK 37 ................................................................................................................................................. 5 

Indep. Sch. Dist. # 52 of Oklahoma Cnty. v. Hofmeister,  

 2020 OK 56, ¶ 60, 473 P.3d 475, 500 ...................................................................................................... 5 

Keating v. Johnson,  

1996 OK 61 ................................................................................................................................................. 5 

 
 
 



3 
 

CONSTITUTIONAL PROVISIONS 

OKLA. CONST. art. VII, § 4 ........................................................................................................................ 4 
 

II. Oklahoma’s Constitution, Statutes, and the Board’s Regulations Strictly  Prohibit the 
Sponsorship of a Sectarian Virtual Charter School .................................................................. 6 

CASES 

Gurney v. Ferguson,  
1941 OK 37 ...................................................................................................................................... 8, 9, 10 

 
Kelley v. Kelley,  
2007 OK 100 ............................................................................................................................................... 6 
 
Prescott v. Oklahoma Capitol Pres. Comm’n,  
2015 OK 54 ................................................................................................................................................. 9 
 
State ex rel. Howard v. Oklahoma Corp. Comm'n,  
1980 OK 96 ................................................................................................................................................. 6 

 
State Highway Comm'n v. Green-Boots Const. Co.,  
1947 OK 221 ............................................................................................................................................... 7 

 

STATUTES 

OKLA. STAT. tit. 70, § 3-145.1 ................................................................................................................... 6 
 

OKLA. STAT. tit. 70, § 3-145.3 ................................................................................................................... 6 
 

OKLA. STAT. tit. 70, § 3-136(2)  ................................................................................................................ 7 
 

AUTHORITIES 
 
OKLA. ADMIN. CODE § 10-3-3(b)(1)(F) .................................................................................................. 6 

 
OKLA. ADMIN. CODE § 10-3-3(c)(1)(F)  .................................................................................................. 7 

 
OKLA. ADMIN. CODE § 10-3-3(d)(8)  ....................................................................................................... 7 
 
OKLA. ADMIN. CODE § 10-3-3(g)  ............................................................................................................ 7 

 
20 U.S.C. § 6311 .......................................................................................................................................... 6 

 
20 U.S.C. §6311(a)(7)  ................................................................................................................................. 6 

 
20 U.S.C. § 7842 ........................................................................................................................................... 6 

 



4 
 

20 U.S.C. § 7221i ......................................................................................................................................... 6 
 

20 U.S.C. § 1234C ........................................................................................................................................ 6 

 
CONSTITUTIONAL PROVISIONS 

 

OKLA. CONST. art. I, § 5  ............................................................................................................................ 8 
 

OKLA. CONST. art. I, § 7........................................................................................................................ 8, 9 
 

OKLA. CONST. art. II, § 5  ..................................................................................................................... 8, 9 
 

III. The Board’s Actions also Violate the Establishment Clause of the First  
Amendment  ................................................................................................................................ 10 

CASES 

Brentwood Acad. v. Tenn. Secondary Sch. Athletic Assoc.,  
531 U.S. 288 ............................................................................................................................................... 13 
 
Christian Heritage v. Okla. Secondary School Activities Assoc.,  
483 F.3d 1025 (10th Cir. 2007) ............................................................................................................... 13 

 
Everson v. Bd. of Ed. of Ewing Twp.,  
330 U.S. 1 (1974) ....................................................................................................................................... 10 

 
Manhattan Cmty. Access Corp. v. Halleck,  
139 S. Ct. 121 (2019) ................................................................................................................................. 11 
 
Peltier v. Charter Day Sch., Inc.,  
374 F.4th (4th Cir. 2022), cert denied, 143 S. Ct. 2567 (2023)  .............................................................. 11 
 
Rendell-Baker v. Kohn,  
457 U.S. 830 (1982) ............................................................................................................................ 10, 11 
 
Scott v. Oklahoma Secondary School Activities Ass’n,  
2013 OK 84  .............................................................................................................................................. 13 

 
Wentz v. Thomas,  
1932 OK 636 ............................................................................................................................................. 11 

 
West v. Atkins,  
487 U.S. 42 (1988) .............................................................................................................................. 11, 12 

 
STATUTE 

OKLA. STAT. tit. 70 § 3-130  .................................................................................................................... 12 
 



5 
 

OKLA. STAT. tit. 70 § 3-132 .............................................................................................................. 11, 12 
 

OKLA. STAT. tit. 70 § 3-132(D)  ....................................................................................................... 11, 12 
 
OKLA. STAT. tit. 70 § 3-135.5................................................................................................................... 13 
 
OKLA. STAT. tit. 70 § 3-136(A)(1) ........................................................................................................... 13 

 
OKLA. STAT. tit. 70 § 3-145.1................................................................................................................... 10 

 
OKLA. STAT. tit. 70 § 5-142 ...................................................................................................................... 13 

 
OKLA. STAT. tit. 70 § 1210.545 ............................................................................................................... 13 

 
OKLA. STAT. tit. 74 §§ 1301-1323 ........................................................................................................... 13 
 

CONSTITUTIONAL PROVISION 
OKLA. CONST. art. I  § 5 .......................................................................................................................... 12 
 
Okla. Const. art. II § 5 .............................................................................................................................. 12 

 
IV. Recent U.S. Supreme Court Cases do not Invalidate Oklahoma’s Prohibition 

against Sectarian Control of Public Schools, Including Public Charter Schools .... 14 
 

CASES 

Espinoza v. Montana Dep’t of Renvue,  
140 S. Ct. 2246 (2020) ....................................................................................................................... 14, 15 

 
Trinity Lutheran Church of Columbia, Inc. v. Comer,  
137 S. Ct. 2012 (2017) .............................................................................................................................. 14 

 

STATUTES 

OKLA. STAT. tit. 70 § 3-132(D) ............................................................................................................... 15 
 

OKLA. STAT. tit. 70 § 13-101.2 ................................................................................................................ 15 
 

OKLA. STAT. tit. 70 § 28-100 ................................................................................................................... 15 
 

OKLA. STAT. tit. 70 § 28-103.................................................................................................................... 15 
 

CONCLUSION ...................................................................................................................................... 15 
 


