STATE OF NEW YORK

OFFICE OF THE ATTORNEY GENERAL

LETITIA JAMES
ATTORNEY GENERAL

BY OVERNIGHT MAIL

Hon. Charles E. Schumer
Majority Leader
U.S. Senate

Hon. Mitch McConnell
Minority Leader
U.S. Senate

Hon. Sherrod Brown

Chairman

U.S. Senate Committee on Banking,
Housing, and Urban Affairs

Hon. Pat Toomey

Ranking Member

U.S. Senate Committee on Banking,
Housing, and Urban Affairs

JANE M. AZIA
BUREAU CHIEF

CONSUMER FRAUDS & PROTECTION BUREAU

February 12, 2021

Hon. Nancy Pelosi
Speaker
U.S. House of Representatives

Hon. Kevin McCarthy
Minority Leader
U.S. House of Representatives

Hon. Maxine Waters
Chairwoman
U.S. House Committee on Financial Services

Hon. Patrick McHenry
Ranking Member
U.S. House Committee on Financial Services

Re: Use of Congressional Review Act to Disapprove of Federal

Banking Regulation That Facilitates Predatory Lending

Dear Congressional Leaders:

On behalf of the State of New York, the State of California, the State of Colorado, the
District of Columbia, the Commonwealth of Massachusetts, the State of Minnesota, the State of
New Jersey, and the State of North Carolina, we write to bring to your attention a rule recently
issued by the Office of the Comptroller of the Currency (“OCC”) that would radically undermine
one of the states’ most effective deterrents against predatory lending by preempting state usury
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laws as to certain loans.! While our offices have taken legal action to challenge the OCC’s
unlawful and ill-advised rule, Congress can use the Congressional Review Act, 5 U.S.C. §§ 801-
808 (“CRA”), to act now to protect hard-working Americans from a rule that will facilitate
predatory lending.

Under the National Bank Act, 12 U.S.C. §§ 1 ef seq., national banks that are licensed and
regulated by the OCC are permitted to charge interest on loans at the maximum rate permitted by
their “home” state, even in states where that interest rate would violate state usury laws. The
ability to preempt state usury laws in this way is a privilege granted to national banks — and only
to national banks — because they are subject to extensive federal oversight and supervision. For
years, non-bank entities — which are largely unregulated — have attempted to partner with
national banks to take advantage of these banks’ special privileges, and to offer ultra-high-rate
loans in states where such loans are forbidden. These sham rent-a-bank schemes have been
closely scrutinized by courts and regulators to determine whether the national bank is the true
lender of the resulting loans. In evaluating these arrangements, courts look to the substance,
rather than the form, of the relationship between the national bank and the non-bank, and
examine the totality of the circumstances surrounding the loans.

Against this backdrop, the OCC has issued an unprecedented and ill-conceived rule that
establishes a formalistic two-pronged standard by which to determine the true lender of a loan.
Under the OCC’s rule, regardless of the roles of the national bank and the non-bank lender, the
national bank will be viewed as the “true lender” “when, as of the date of origination, it (1) is
named as lender in the loan agreement or (2) funds the loan.”

We recently filed a multistate lawsuit against the OCC under the Administrative
Procedure Act, 5 U.S.C. §§ 551 et seq., arguing, among other things, that the OCC has no
authority to preempt state law in an area historically regulated by the states.> The lawsuit
remains pending, and may take years to definitively resolve. In the meantime, unscrupulous
lenders will be able to rely on the rule to issue predatory loans.

The CRA provides Congress with an expedited mechanism to review federal regulations
and, as to regulations of which Congress disapproves, to invalidate them, and to prevent the

! See OCC, National Banks and Federal Savings Associations as Lenders, 85 Fed. Reg.
68,742 (Oct. 30, 2020) (codified at 12 C.F.R. § 7.1031), available at
https://www.govinfo.gov/content/pkg/FR-2020-10-30/pd{/2020-24134.pdf.

2 See New York v. OCC, Case No. 1:21-Civ.-00057-SHS (S.D.N.Y.). The complaint is
available at https://ag.ny.gov/sites/default/files/01.05.21 complaint doc. no._1.pdf.
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agency from issuing similar regulations in the future. We urge you to exercise this authority to
invalidate the OCC rule and prevent the OCC from issuing a similar rule in the future.

Respectfully Submitted,

d?j(jlﬂ %ﬂru/o

LETITIA JAMES
New York Attorney General

%/J (WJeser

PHIL WEISER
XAVIER BECERRA Colorado Attorney General

California Attorney General

KARL A. RACINE MAURA HEALEY

District of Columbia Attorney General Massachusetts Attorney General
/@M«ffw/ '

KEITH ELLISON

GURBIR S. GREWAL

Minnesota Attorney General New Jersey Attorney General

JOSHUA H. STEIN

North Carolina Attorney General
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cc (via U.S. mail):

Hon. Kirsten Gillibrand
478 Russell Senate Building
Washington, D.C. 20510

Hon. Carolyn B. Maloney
2308 Rayburn House Office Building
Washington, D.C. 20515

Hon. Gregory W. Meeks
2310 Rayburn House Office Building
Washington, D.C. 20515

Hon. Ritchie Torres
317 Cannon House Office Building
Washington, D.C. 20515

Hon. Nydia M. Velazquez
2302 Rayburn House Office Building
Washington, D.C. 20515

Hon. Lee M. Zeldin
2441 Rayburn House Office Building
Washington, D.C. 20515

Hon. Alexandria Ocasio-Cortez
229 Cannon House Office Building
Washington, D.C. 20515

Hon. Amy Klobuchar
302 Hart Senate Office Building
Washington, D.C. 20510

Hon. Tina Smith
309 Hart Senate Office Building
Washington, D.C. 20510

Hon. Jim Hagedorn
325 Cannon House Office Building
Washington, D.C. 20515

Hon. Angie Craig
1523 Longworth House Office Building
Washington, D.C. 20515

Hon. Dean Phillips
1305 Longworth House Office Building
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Washington, D.C. 20515

Hon. Betty McCollum
2256 Rayburn House Office Building
Washington, D.C. 20515

Hon. Ilhan Omar
1517 Longworth House Office Building
Washington, D.C. 20515

Hon. Tom Emmer
315 Cannon House Office Building
Washington, D.C. 20515

Hon. Michelle Fischbach
1237 Longworth House Office Building
Washington, D.C. 20515

Hon. Pete Stauber
126 Cannon House Office Building
Washington, D.C. 20515

Hon. Dianne Feinstein
331 Hart Senate Office Building
Washington, D.C. 20510

Hon. Alex Padilla
B03 Russell Senate Office Building
Washington, D.C. 20510

Hon. Doug LaMalfa
408 Cannon House Office Building
Washington, D.C. 20515

Hon. Jared Huffman
1527 Longworth House Office Building
Washington, D.C. 20515

Hon. John Garamendi
2368 Rayburn House Office Building
Washington, D.C. 20515

Hon. Tom McClintock
2312 Rayburn House Office Building
Washington, D.C. 20515

28 LIBERTY STREET, NEW YORK, NY 10005 @ PHONE (212) 416-8300 @ FAX (212) 416-6003 ® WWW.AG.NY.GOV



Page 6

Hon. Mike Thompson
268 Cannon House Office Building
Washington, D.C. 20515

Hon. Doris O. Matsui
2311 Rayburn House Office Building
Washington, D.C. 20515

Hon. Ami Bera
172 Cannon House Office Building
Washington, D.C. 20515

Hon. Jay Obernolte
1029 Longworth House Office Building
Washington, D.C. 20515

Hon. Jerry McNerney
2265 Rayburn House Office Building
Washington, D.C. 20515

Hon. Josh Harder
209 Cannon House Office Building
Washington, D.C. 20515

Hon. Mark DeSaulnier
503 Cannon House Office Building
Washington, D.C. 20515

Hon. Barbara Lee
2470 Rayburn House Office Building
Washington, D.C. 20515

Hon. Jackie Speier
2465 Rayburn House Office Building
Washington, D.C. 20515

Hon. Eric Swalwell
174 Cannon House Office Building
Washington, D.C. 20515

Hon. Jim Costa
2081 Rayburn House Office Building
Washington, D.C. 20515

Hon. Ro Khanna
306 Cannon House Office Building
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Washington, D.C. 20515

Hon. Anna G. Eshoo
272 Cannon House Office Building
Washington, D.C. 20515

Hon. Zoe Lofgren
1401 Longworth House Office Building
Washington, D.C. 20515

Hon. Jimmy Panetta
406 Cannon House Office Building
Washington, D.C. 20515

Hon. David G. Valadao
1728 Longworth House Office Building
Washington, D.C. 20515

Hon. Devin Nunes
1013 Longworth House Office Building
Washington, D.C. 20515

Hon. Salud Carbajal
2331 Rayburn House Office Building
Washington, D.C. 20515

Hon. Mike Garcia
1535 Longworth House Office Building
Washington, D.C. 20515

Hon. Julia Brownley
2262 Rayburn House Office Building
Washington, D.C. 20515

Hon. Judy Chu
2423 Rayburn House Office Building
Washington, D.C. 20515

Hon. Adam Schiff
2309 Rayburn House Office Building
Washington, D.C. 20515

Hon. Tony Cérdenas

2438 Rayburn House Office Building
Washington, D.C. 20515
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Hon. Brad Sherman
2181 Rayburn House Office Building
Washington, D.C. 20515

Hon. Pete Auilar
109 Cannon House Office Building
Washington, D.C. 20515

Hon. Grace Napolitano
1610 Longworth House Office Building
Washington, D.C. 20515

Hon. Ted Lieu
403 Cannon House Office Building
Washington, D.C. 20515

Hon. Jimmy Gomez
1530 Longworth House Office Building
Washington, D.C. 20515

Hon. Norma Torres
2227 Rayburn House Office Building
Washington, D.C. 20515

Hon. Raul Ruiz
2342 Rayburn House Office Building
Washington, D.C. 20515

Hon. Karen Bass
2021 Rayburn House Office Building
Washington, D.C. 20515

Hon. Linda Sanchez
2329 Rayburn House Office Building
Washington, D.C. 20515

Hon. Young Kim
1306 Longworth House Office Building
Washington, D.C. 20515

Hon. Lucille Roybal-Allard
2083 Rayburn House Office Building
Washington, D.C. 20515

Hon. Mark Takano
420 Cannon House Office Building
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Washington, D.C. 20515

Hon. Ken Calvert
2205 Rayburn House Office Building
Washington, D.C. 20515

Hon. Nanette Barragan
2246 Longworth House Office Building
Washington, D.C. 20515

Hon. Katie Porter
1117 Longworth House Office Building
Washington, D.C. 20515

Hon. J. Luis Correa
2301 Rayburn House Office Building
Washington, D.C. 20515

Hon. Alan Lowenthal
108 Cannon House Office Building
Washington, D.C. 20515

Hon. Michelle Steel
1113 Longworth House Office Building
Washington, D.C. 20515

Hon. Mike Levin
1030 Longworth House Office Building
Washington, D.C. 20515

Hon. Darrell Issa
2300 Rayburn House Office Building
Washington, D.C. 20515

Hon. Juan Vargas
2244 Rayburn House Office Building
Washington, D.C. 20515

Hon. Scott Peters
1201 Longworth House Office Building
Washington, D.C. 20515

Hon. Sara Jacobs
1232 Longworth House Office Building
Washington, D.C. 20515
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Hon. Eleanor Holmes Norton
2136 Rayburn House Office Building
Washington, D.C. 20515

Hon. Elizabeth Warren
317 Hart Senate Office Building
Washington, D.C. 20510

Hon. Edward Markey
255 Dirksen Senate Office Building
Washington, D.C. 20510

Hon. Pete Stauber
126 Cannon House Office Building
Washington, D.C. 20515

Hon. Richard Neal
2341 Cannon House Office Building
Washington, D.C. 20515

Hon. James McGovern
438 Cannon House Office Building
Washington, D.C. 20515

Hon. Lori Trahan
1616 Longworth House Office Building
Washington, D.C. 20515

Hon. Jake Auchincloss
1524 Longworth House Office Building
Washington, D.C. 20515

Hon. Katherine Clark
1415 Longworth House Office Building
Washington, D.C. 20515

Hon. Seth Moulton
1408 Longworth House Office Building
Washington, D.C. 20515

Hon. Ayanna Pressley
1108 Longworth House Office Building
Washington, D.C. 20515

Hon. Stephen Lynch
2369 Rayburn House Office Building
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Washington, D.C. 20515
Hon. William Keating

2351 Rayburn House Office Building
Washington, D.C. 20515
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