CODE REVISER USE ONLY

PROPOSED RULE MAKING OFFICE OF THE CODE REVISER
STATE OF WASHINGTON
FILED
DATE: September 07,2021
CR-102 (December 2017) TIME: 1:5;%”
(Implements RCW 34.05.320)
Do NOT use for expedited rule making WSR 21-19-017

Agency: Department of Health

XOriginal Notice
[ISupplemental Notice to WSR
[IContinuance of WSR

XPreproposal Statement of Inquiry was filed as WSR 20-07-054 ; or
[Expedited Rule Making--Proposed notice was filed as WSR ; or
[IProposal is exempt under RCW 34.05.310(4) or 34.05.330(1).
[IProposal is exempt under RCW .

Title of rule and other identifying information: (describe subject) Chapter 246-15 WAC, Whistleblower Complaints in
Health Care Settings. The Department of Health (department) is proposing amendments to sections of this chapter to
implement Substitute House Bill 1049 (chapter 62, Laws of 2019), amending RCW 43.70.075, and to ensure the rules are
clear, up to date, and align with best practices.

Hearing location(s):

Date: Time: Location: (be specific) Comment:

11/2/2021 10:00AM In response to the
coronavirus disease 2019
(COVID-19), the Department of
Health will not provide a physical
location for this hearing to
promote social distancing and the
safety of the citizens of
Washington State. A virtual public
hearing, without a physical
meeting space, will be held
instead.

Register in advance for this
webinar:
https://us02web.zoom.us/webinar
/register/WN_m9WMcLkwQ4a7la
pmnijOlw

After registering, you will receive
a confirmation email containing
information about joining the
webinar.

Date of intended adoption: 11/09/2021 (Note: This is NOT the effective date)

Submit written comments to:

Name: Marlee O'Neill

Address: PO Box 47850, Olympia, WA 98504-7850
Email: https://fortress.wa.gov/doh/policyreview

Fax: None

Other: None
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By (date) 11/02/2021

Assistance for persons with disabilities:

Contact Marlee O'Neill

Phone: 360-236-4845

Fax: None

TTY: 711

Email: marlee.oneill@doh.wa.gov
Other: None

By (date) 10/25/2021

Purpose of the proposal and its anticipated effects, including any changes in existing rules:

The proposed rules

will align chapter 246-15 WAC with RCW 43.70.075 and update procedures. RCW 43.70.075 was amended by Substitute
House Bill 1049 (chapter 62, Laws of 2019). The department is proposing amending the definitions in WAC 246-15-010 for
health care facility, improper quality of care, whistleblower, and adding a definition for reprisal or retaliatory action. Proposed
amendments to WAC 246-15-020 will align the expanded protection provided to the identity of the whistleblower.
Amendments to WAC 246-15-030 will clarify department procedures for filing, investigating, and resolving whistleblower
complaints. Housekeeping changes are proposed in WAC 246-15-001 as well.

Reasons supporting proposal:

Rulemaking is necessary to align rule definitions and criteria with current law, which

expanded whistleblower protections. Rulemaking will also clarify current procedures for filing, investigating, and resolving

whistleblower complaints. These rule updates are needed to ensure consistency and enforceability.

Statutory authority for adoption: RCW 43.70.075

Statute being implemented: Substitue House Bill 1049 codified as RCW 43.70.075

Is rule necessary because of a:
Federal Law?
Federal Court Decision?
State Court Decision?

If yes, CITATION:

[]Yes [X No
[]Yes [X No
[]Yes [X No

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal

matters: None

Name of proponent: (person or organization) Department of Health [ Private
[IPublic
XlGovernmental
Name of agency personnel responsible for:
Name Office Location Phone
Drafting: Marlee O'Neill 111 Israel Road SE Tumwater, WA 98501 360-236-4845

Implementation:  Marlee O'Neill

111 Israel Road SE Tumwater, WA 98501

360-236-4845

Enforcement: Marlee O'Neill

111 Israel Road SE Tumwater, WA 98501

360-236-4845

Is a school district fiscal impact statement required under RCW 28A.305.1357

If yes, insert statement here:

The public may obtain a copy of the school district fiscal impact statement by contacting:

Name:
Address:
Phone:
Fax:
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TTY:
Email:
Other:

Is a cost-benefit analysis required under RCW 34.05.328?
[] Yes: A preliminary cost-benefit analysis may be obtained by contacting:

Name:
Address:
Phone:
Fax:
TTY:
Email:
Other:

X No: Please explain: The proposed rule is exempt from requiring a cost benefit analysis. RCW 34.05.328(5)(b)(ii)
exempts rules that relate only to internal governmental operations that are not subject to violation by a nongovernment
party.
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Regulatory Fairness Act Cost Considerations for a Small Business Economic Impact Statement:

This rule proposal, or portions of the proposal, may be exempt from requirements of the Regulatory Fairness Act (see
chapter 19.85 RCW). Please check the box for any applicable exemption(s):

[] This rule proposal, or portions of the proposal, is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute or regulations. Please cite the specific federal statute or
regulation this rule is being adopted to conform or comply with, and describe the consequences to the state if the rule is not
adopted.

Citation and description:

[] This rule proposal, or portions of the proposal, is exempt because the agency has completed the pilot rule process
defined by RCW 34.05.313 before filing the notice of this proposed rule.

[] This rule proposal, or portions of the proposal, is exempt under the provisions of RCW 15.65.570(2) because it was
adopted by a referendum.

X This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(3). Check all that apply:

X RCW 34.05.310 (4)(b) X RCW 34.05.310 (4)(e)
(Internal government operations) (Dictated by statute)
] RCW 34.05.310 (4)(c) ] RCW 34.05.310 (4)(f)
(Incorporation by reference) (Set or adjust fees)
] RCW 34.05.310 (4)(d) ] RCW 34.05.310 (4)(g)
(Correct or clarify language) (() Relating to agency hearings; or (ii) process
requirements for applying to an agency for a license
or permit)

[] This rule proposal, or portions of the proposal, is exempt under RCW .
Explanation of exemptions, if necessary:

COMPLETE THIS SECTION ONLY IF NO EXEMPTION APPLIES
If the proposed rule is not exempt, does it impose more-than-minor costs (as defined by RCW 19.85.020(2)) on businesses?

[] No Briefly summarize the agency’s analysis showing how costs were calculated.

[] Yes Calculations show the rule proposal likely imposes more-than-minor cost to businesses, and a small business
economic impact statement is required. Insert statement here:

The public may obtain a copy of the small business economic impact statement or the detailed cost calculations by
contacting:

Name:
Address:
Phone:
Fax:
TTY:
Email:
Other:

Date: 09/06/2021 Signature:

Name: Kristin Peterson, JD for Umair A. Shah, MD, MPH

Title: Deputy Secretary for Policy and Planning for
Secretary of Health
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AMENDATORY SECTION (Amending WSR 97-02-013, filed 12/20/96, effective
1/20/97)

WAC 246-15-001 Purpose and scope. ( (Regutatiens—feor—whistt
blower—proteetion—are—hereby)) The rules in this chapter are adopted
pursuant to RCW 43.70.075. The purpose of these ((regudatiens)) rules
is to protect the identity of persons who communicate in good faith to
the department alleging the improper quality of care by a health care
facility or provider as defined in this chapter, and set forth the
process the department will use in receiving, investigating, and re-
solving complaints.

AMENDATORY SECTION (Amending WSR 14-08-046, filed 3/27/14, effective
4/27/14)

WAC 246-15-010 Definitions. The ( (words—and—phrases)) defini-
tions in this section apply throughout this chapter ( (khave—the—feollew—
iag—meanings)) unless the context clearly indicates otherwise.

(1) "Consumer" means:

(a) An individual receiving health care or services from a health
care facility or health care professional;

(b) A person pursuant to RCW 7.70.065 authorized to provide in-
formed consent to health care on behalf of (a) of this subsection who
is not competent to consent.

(2) "Department" means the Washington state department of health.

(3) "Employee" means an individual employed by a health care fa-
cility or health care professional at the time the:

(a) Alleged improper quality of care occurred; or

(b) Alleged improper quality of care is discovered.

(4) "Good faith" means an honest and reasonable belief in the
truth of the allegation.
(5) "Health care" means any care, service, or procedure provided

by a health care facility or a health care provider:

(a) To diagnose, treat, or maintain a patient’s physical or men-
tal condition; or

(b) That affects the structure or function of the human body.

(6) "Health care facility" ((iretudes—the—following)) means the
following facilities and includes such facilities if owned and operat-
ed by a political subdivision or instrumentality of the state, and
such other facilities as required by federal law and implementing reg-

ulations:
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))) Ambulatory diagnostic, treatment, or surgical facilities
licensed under chapter 70.41 RCW;
(b) Ambulatory surgical facilities licensed under chapter 70.230

RCW;
(c) Behavioral health agencies 1licensed under chapter 71.05 or
71.24 RCW;

(d) Home health agencies ( (regulated—pursgant—+te)) licensed under
chapter 70.127 RCW;

((#r)) (e) Hospices ((agepreies—regutated—purswant—te)) licensed
under chapter 70.127 RCW;

(()) J(f) Hospitals ((regutated—pursuwant—*te)) licensed under
chapter 70.41 RCW;

( (Heo—Phermaetes—Fregutated pursuant—to<chapter 18-64—RCW;

%)) (g) Kidney disease treatment centers licensed under chapter
70.41 RCW;

(h) Nursing homes licensed under chapter 18.51 RCW;

(i) Private psychiatric hospitals ((reguldated—pursgant—te)) li-
censed under chapter 71.12 RCW; or
(o) Rocsdant s =7 treatment PPN e B I S R o P [P S i I LR
((\J.ll[ L [S="w § [ J U iy @ s A CIIT ITC LT C I I 1T TICTOS [ S r/u_)_Y\_/J.lJ.L/LL,J_J.\_/L/LJ.J._Y LTI
3 5 _ =~ Nt A D)
S 5 -

A7) ) gjz Rural health care fa01lltles ( (regulated—pursuvant—+teo
chapter—0-F++5—REW)) as defined in RCW 70.175.020.

(7) "Health care provider," "health care professional," "profes-
sional" or "provider" mean a person who is licensed, certified, regis-
tered or otherwise authorized by the law of this state to provide
health care in the ordinary course of business or practice of a pro-
fession.

(8) "Improper quality of care," ((as—defined—Fa REWA43-76-075+))
means any practice, procedure, action, or failure to act that violates
any state law or rule of the applicable state health licensing author-
ity under Title 18 RCW or chapters 70.41, ((#0=-86A+)) 70.127, 70.175,
71.05, 71.12, and 71.24 RCW, and enforced by the department of health.
Fach health disciplinary authority as defined in RCW 18.130.040 may,
with consultation and interdisciplinary coordination provided by the
department, further define improper quality of care. Improper quality
of care shall not include good faith personnel actions related to em-
ployee performance or actions taken according to established terms and
conditions of employment ( (Good—faithPpersonpnel—action—witl—ret—pre

\—y -
PR S (AU R PR £ a1l leged improver—oualitss £ o
\4 Lll_ LIV u_)L_J_\j(_A L_J.ULlu_) A [ == \j A8 J.J.llb/J.Ur/ - \1\.A(_AJ_J. L__Y A Ay - .

(9) "Reprisal" or "retaliatory action" means, but is not limited

to:
a) Denial of adequate staff to perform duties;
b) Frequent staff changes;
c) Fregquent and undesirable office changes;
d) Refusal to assign meaningful work;
(e) Unwarranted and unsubstantiated report of misconduct pursuant
to Title 18 RCW;
(f) TLetters of reprimand or unsatisfactory performance evalua-

tions;

(g) Demotion;

(h) Reduction in pay;
(1) Denial of promotion;
(1) Suspension;

(k) Dismissal;

(1)

Denial of emplovyvment;
(m) A supervisor or superior encouraging coworkers to behave in a
hostile manner toward the whistleblower; or
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(n) The revocation, suspension, or reduction of medical staff
membership or privileges without following a medical staff sanction
process that is consistent with RCW 7.71.050.

(10) "Whistleblower"™ means a consumer, employee, or health care
professional ( (wheo—rn—<good—Ffaithreports—alteged—<cualityof—care—~con—
eerns—teo—the—department—oef—heatth)) 1including a health care provider
as defined in RCW 7.70.020(1) or member of a medical staff at a health
care facility, who in good faith reports alleged qgquality of care con-
cerns to the department of health or initiates, participates, or coop-
erates in any investigation or administrative proceeding under RCW
43.70.075.

AMENDATORY SECTION (Amending WSR 97-02-013, filed 12/20/96, effective
1/20/97)

WAC 246-15-020 Rights and responsibilities—Whistleblower and

department. (1) ((A—persen—wheoin—good—faith communicates—acomplaint
EY NI SN I N T S N e AAafFar A 2 g a At N S vz AN 2 DA 422 TN ATE
A\ [ S R i [ N ) N &7 R U 1T (&) \w 8 [ S \w N i S CIT 1S \_/J.J.(_/Lt/k,\_/J_ &) t/J_\JV_L\A \w 8 i S L LAY I T e T T e« U 1T T

(
Hoj
D
H

tment—wiltt—proteet)) The identity of the whistle-

blower ( (by—revea ++)) remains confidential when, in good faith,
the whistleblower:

(a) Complains about the improper guality by a health care provid-
er or in a health care facility;

(b) TInitiates any investigation or administrative proceeding
about a complaint of improper quality of care; or

(c) Submits a notification or report of an adverse event or an
incident to the department under RCW 70.56.020 or to the independent
entity under RCW 70.56.040.

(2) A whistleblowers identity will be revealed only:

(a) To appropriate ((department)) government agency staff or dis-
ciplining authority member;

(b) By court order; or

(c) If the complaint ((+s—met)) initiation, notification, or re-
port was not made or done in good faith.

AMENDATORY SECTION (Amending WSR 97-02-013, filed 12/20/96, effective
1/20/97)

Q

WAC 246-15-030 Procedures for filing, investigation, and resolu-
tion of whistleblower complaints. ( (Fr—fiting—investigating—and—=
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(2) The regulatory authority
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(a)
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Assess complaints based on potential imminent danger to the

.
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Review investigative findings to determine whether a viola-

public and prioritize based on the initial determination

(b)

tion of any statutes or rules occurred

and
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(c) Take appropriate disciplinary action

or close the
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case.
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