
NEW YORK CITY LAW DEPARTMENT
AFFIRMATIVE LITIGATION DIVISION

In the Matter of
Agreement

Demand by THD CITY OF NEW YORK' to

DAVID KLEINER REAL ESTATE I-IOLDINGS

AGREEMENT IN IIFIJ q,F LITICATION

l. The New york City Department of Housing and Preservation ("HPD") delegated

to the New York City Law Department ("Law") its authority to demand records required by New

York City Childhood Lead Poisoning Prevention Act ("Local Law l") Administrative Code of

City ofNew York (..NYC Admin. Code,,) $$ 27.2056 ,1_27-2056,|8.

2. David Kleiner (a/HaDovid Kleiner) and its affiliates 2723 Banes Realty LLC,

1701 Eastburnl{eaityLLC,DrylawsonRealtycorp.,24ll ProspectRealt-vL'l'c,2415 Prospect

Realty LLC,2524 Grand Concourse I LLC, East 168 Realty LLC, RRW ILealty Cotp',1267

sheridan LLC,124E176Assoc. LLC,337-341 East 146 Realty L.l-c, 1769}tealtl', corp',1769

Vyse LLC, 1665 Monroe Assoc. LLC,2Il|Arthur LLC, l36W 170 i-LC' 1855 Realty LLC'

and 17 60-177 0 LLC (collectively, "Kleiner") outls and manages more than 1 48 dr'veliing units in

buildings throughout New York City.

3. Law, in consultation with HPD, the New York City Department of Health and

Mental Hygiene ("DOHMFI") and the Mayor's Office to Protect Tenants, determined that
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Klei'er .r,r,as failing to cornply with Local L,aw 1. Law furthe r detcrurined tlrat tircre u'cre

sig'iticant numbers of violations issued against Kleiucr's prupurties by III'l)' Dolllr4}I, the }ieu'

York City Departmelt of Buildings ("DOB"), the New York City Fire Depaflmcnt ("Fl)NY")

and the New york City Deparrment of Environmental Protectiotl ("DEI)]';. This Agreemcnt

contains the findings and relief agreed to by Law and Kleiner (collectively. the "Parties")'

srATUr$nY BAqKGROUNI)

4. In2004,the New York City Council, finding that childhood lead poisoning from

paint was a preventable public health crisis, enacted the New York City Childhood Lead Poisoning

prevention Act of 2003. Nyc Admin. code $ 27-2056.1 et seq. The Act focuses on "primary

prevention, which means eliminating leadhazards befbre children are exposed" because that is an

,.essential tool to combat childhood lead poisoning." Id. s 27-2056.1.

5. The Act establishes a rebuttable presumption that the paint in drvellings built prior

tcr .Ianuary 1, 1960 where a child un<ier six resicies is "lead-based paint." Id S 21-2056'5l'24

R.C.N.y. $ 173.14(b) (a "chilci of applicable age" is a chilcl uncler six 1'ears of age). This

presrinrption may bc rebutted, or a building may bc exempted lrom sotlc lctlttit'ctttcrtts of the Act,

if the owner submirs evidence to IIPD that therc is no lea<l-based paint in thc btrilding' NYC

Admin. Code 8 27-2A56'5(a), (b).

6. ,,Resicles" means that a child routinely spends 10 or more hours per week in a

clweliing. Id. 5 27-2056.2(12). See also 28 R.C.N'Y' $ 11-01(bb)'

't. ,,Lead-based paint" means pailrf or otlier surf-ace coatings containing at least 0'5

milligrams of lead per centimeter squared or 0.5 percent by weight, but upon the federal
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Department of Housing and Urban Development's promulgation ot'at least onc perfonuance

characteristic sheet or other sufficient technical guidance approving an x-ray flltorescence analyzcr

tested at the levelof 0.5 milligrams of lead per square centimeter. shallrnean paint or otlier similar

surface coating material containing 0.5 milligrams of lead per centimeter or greater, as determined

by laboratory analysis or by an x-ray fluorescence analyzet. NYC Admin. Code S 2l -2056'2(7)'

8. The Act requires owners of buildings where children uuder six reside "to prevent

the reasonably foreseeable occurrence" of lead-based paint hazards and expeditiously remediate

those hazards. Id. S 27-2056.3.

9. The Act provides that "remediate" or "remediatiott" means "the reduction or

elimination of a lead-based paint hazad' through the wet scraping and repainting, removal'

encapsulation, enclosure, or ,"ptu..**rrt of lead-based paint, or other method approved by the

[Commissioner of the New York City Department of Health and Mental Hygiene]." Id. S 27-

20s6.2(tt).

10. The Act provides that "owner" includes an "agent, or any other person, firm or

corporation, directly or inclirectly in control of a dwellin g." Id. 5 27 -2AA4G5).

I l. ,,Lead-based paint hazarcls" are "any condition in a drvclling or dwelling unit that

causes exposure to lead from leacl-contarninated dust, from lead-based paitlt that is peeling," or

' ,,peeling,, means that "the paint or other surface-coating material is curling, cracking, scaling, flaking, blistering,

chippingichalking or loose in any manner, such that u rplu.. or pocket of air is behind a portion thereof or such that

ttre'painl'is not completely adhered to the underlying surface." 1d. 5 27-2056.2(10).
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frour leacl-based paint that is present on chewable surfaces,t detcrioratecl sttbsurlhces,i friction

surf'aces.i or impact surf'aces** that would result in adverse hulnatt heiiith efl'ecLs." L{. \ 2"/'

20s6.2(6).

Annual Investigation{

12. The annual investigation requirements of the Lead Poisoning Prevention Act

apply to buildings that were either (1) built before January 1, 1960, unlcss the presumption of

lead-based pailt has been rebuttecl or the building or dwelling unit has been exempted by HPD,

or (2) built between January l, 1960 and January l,1978 if the owner has actual knowledge of

the presence of lead paint (together, "regulated buildings").Ld. $ 27-2056.a@').

13. The Act directs owners to conduct investigations at least annually for "peeling

paint, chewable surfaces, deteriorated subsurfaces, friction surfaces, and impact sttrfaces" in

dwellings and common areas in regulated buildings where a child under six resides and to

expeditiously remediate all lead-based paint hazards and underlying defects.tt la $$ 27-2056.3,

27-20s6A@).

t r\ ''clrervable surface" is "a proffuding intcriorrvindow sill in a clrvelling unit in a nrultiple <iu'elling rvhere a child

of ftrnder the agc of six] resides and which is readily accessible to such child" and "any other type of interior edge or

protrusion in a dwelling unit in a multiple dwelling, such as a rail or stair, where there is evidencc that such other

c<lge or prorrusion has beclr chcrved or rvhere i1n oc[upant has notilled tlte orvner that a chi]d l.tindcr the age of sixl

ruht, r"si,lcs in that rnultiplc <irvclling has rrtoulhecl or cherved sttclt t-'dgc or ;rrotrusit-rrt." /d \( :7-?056 2( l)

l A,,deteriorated subsurlzrce" is an "unstable or unsound painted subsurface, an indication o1'which can bc tlbserved

through a vislal inspcction, including, but not limited to, rotted or decayed lvood, or wood or plaster that has bcen

subject to mcristure or disturbatrce." Id. 521-2056.2(3).

$ A "lr.iction surface" is "any painted surface that touches or is in contact rvith another surface. such that thc two

surfaces are capable of relaiive motion and abrade, scrape, or bind when in relative motion' Frictiorr sur {lccs slrall

include, but not be limited to, window fiames and jambs, doors, and hinges." Id. 52'/-2056.2(4).

" An "impact surface" is "any interior painted surface that shows evidence, such as marking, denting, or chipping,

Llrat it is subject to damage by repeatetl suddcrr ft.rrce, suclt as cetlain parls of door framcs, nloldings, or baseboards "

rd. g 21-20s6.2(5).

rt Underlying defect" shall mean "a physical condition in a dwelling or drvelling unit that is causing or has caused

paint to p..t or a painted surface to cleteriorate or fail, such as a structural or plumbing failure that allows water to
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14. The Act was recently amendecl to include a provision directing that one

investigation fol the plesence of lead-based paint in evcry drvelling be complcted by an l'iPA-

certifled inspector or assessor using an "x-ray fluorescenc e analyzer '" Id' 

' 
27 -2A-56'4(a- 1 )'

owners are required to come into compliance within one year after a chilcl under the age of six

comes to reside in a dwelling or within five years of the effective date, whichever is sooner'

15. Owners are required to provide the results of an annual investigation to the tenant

in writing, provide a copy of any report "received or generated by an investigation" to the tenant'

and keep a copy ofany such report for at least ten years from the date ofsuch report' Id' 5 27-

2056.4(t). See also28 R.C.N.Y. $ 1l-04(b), (c)(1) (the record of the investigation shall "include

the location ofsuch inspection and the results ofsuch inspection for each surface")'

16. Owners are required to ascertain whether a child under six resides in a dwelling

by two means. First, owners are required to provide a notice to tenants at the signing of a lease'

including a renewal lease, inquiring as to whether a child under the age of six resides or will

reside in the dwelling ("Lease Notice"). NYC Admin. code 5 27-2056'4(dX1)' See also 28

R.C.N.Y. $ I 1-03(a)(1).

11 . Additionally, each year between January 1 and January i 6, owllers of buildings

constructed prior to January i , 1960 mttst deliver a notice ("Annual Notice") to erll occupants

inquiring as to whelher a chiid under the age of six resicles in the dwelling' NYCI r\dririn' code Q

21-2056.4(e)(1). See generallv 28 R'C'N'Y' {i 11-03(b)'

1 8. The Annual Notice must be delivered to tenants by first class rnaii; by hand;

enclosed with the January rent bill (if the bill is sent between December 15 and January 16); or in

intrude into a dwelling or dwelling ullit'" 1d' 527'2056'2(15)
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conjunction rvith an Annual Notice perlaining to window guarcls. NYC Admin' Codc $ 27-

2056.4(e1(2).

19. If a tenant does not respond to the Arurual Notice by F'ebruary 1 5 and the orvner

does not "otherwise have actual knowledge" as to whether a child under the age ol six resides

there, the owner must "at reasonable times and upon reasonable notice" inspect the tenant's

dwelling to determine whether a child under six resides there and "when necessaly, conduct an

investigation in order to make that determination." Id. S 27-2056.a(eX3Xi).

'furnover

20. Upon turnover of the tenants in any dwelling in an building constructed prior to

January 1, 1960, ownem must:

(l) remediate all lead-based paint hazards and any underlying defects, when such

underlying defects exist;

(2) make all bare floors, window sills, and window wells in the dwelling unit smooth and

cleanable;

(3) provide for the removal or pennanent covering of all lead-based paint on all friction

surfaces on ali doors and door frames; and

(4) prpvide lbr the rcmovai or pemtanenl covering ot'all lead-basetl paint on all liictiorr

iurfaces on all wintlorvs, or provicle fcrr the installation of replacenicnl winclorv cltannels

or slides on all lead-based painted friction surfaces on all windows.

Irl. S 27 -20s6.8(a).

21 . Aftcr an owner has completed work upon tllmover, a lead-contaminateci cltlst

clearancc test must be perfonned by a third party (neither the owner nor the individual or

company that performed the turnover work). /d $$ 21-2056.11(a)(3), 2056.11(b), 28 R.C.N.Y

$$ 1l-06(b)(2xiii), (3xii), (4). and (gX3).
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2.?-. Orvners mtlst certifii compliance with the turnover provisions in a uotice proi'ided

to a new tenant upon signing a lease. 28 R'C'N'Y' $ 11-05(d)'

FINDINGS.

Kleiner Holdings

23. Sixteen of Kleiner's buildings are subject to the requirements of The New York

city childhood Lead Poisoning Prevention Act Local Law 1 ("Buildings Subject to Local Law

1 ").

24. Kleiner are the registered owners/managing agent of the subject premises, and

rhus an.,owner" of the buildings as defined by Multiple Dwelling Law $ 4(44) and under the

Act. 5'e e NYC Admin. Code g 27-2004(45).

25. A list of Kieiner's Buildings Subject to Local Law I ("Buiidings Subject to Local

Law 1 Roster,') is attached as part of Exhibit 1, the Demand Letter issued by the City of New

York on May 14, 202L

26. Kleiner shall update its Buildings Subject to Local Larv 1 Roster on .lanuary 1,

2022 and Janttary 1,2023.

Lease Nq'[9es

2i. Kleiner's new ancl renewal leases inclucle l,ease Notices altac]red as riders to the

leases.

28. Many of Kleiner's tenants have not completed the Lease Notice'

29. When a tenant indicates on a Lease Notice in a new iease that a child under the

age of six will reside in the dwelling, Kleiner has been unable to maintain cornplete records from

2011 to present veriffing that it records that information'
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30

Ar]]llral N-otices

Kleiner did not foutinely distribul,e Arutual Notices to its tcnants as recluired b.v

the Act

31. Tenants did not always respond to Annual Notices'

32. When tenarts did not respond to Annual Notices, Kleiner did not inspect each

ciwelling or conduct an investigation to ascertain if a child under the age of six resided in each

dwellilg, as required by the Act, or did not maintain documentation confirming that Kleiner had

done so.

Annual Invgstiggtion

33. Kleiner did not consistently conduct annual investigations of all dwellings where

a Lease Notice or an Annual Notice indicated that a child under the age of six resided there, as

required by the Act, or was unable to provide Law documentation confirming that it had done so'

34. Because Kleiner was unable to determine whether children under the age of six

resided in the dwellings that did not return Amual Notices or complete Lease Notices, Kleiner

did not clo annual investigations of those dwellings. Kleiner did not report the dwelling units tcr

DOHMII

35. Kleiner failecl to consistently concluct the required antrual investigation inclr-rding

for pecling paint throughout tire ciwelling, "chewable surlaces," deteriorated subsur{iices,"

,.fiiction slrrfaces," and "impact srlrfaces," as requirecl by the Act, or failed to maintain the

documentation confirming that it had done so.

36. In202l,Kleiner developed and submitted to Law for its review an annual

investigation checklist to ensure that annual investigations inclrrded and documented thc

investigation of cirewable surfaces, dctcriorated subsurfaces, friction surfaces, and impact
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srrrfaces, as well as peeling paint. Follo'"ving that submission to l,atv in2021, Klciner has been

tusing t5e annual ilvestigation checklist in the ordinary course of its lead paint compliance'

37. If Kleiner createcl work orders to remediate peeling paint foilowing annual

in'estigations, Kleiner showed the work orders to the tenants and asked tenants to sign them

once the work was complete. However, Kleiner did not consistently notifu tenants of the results

of armual investigations if a work order was not created, as required by the Act, or failed to

mainlain documentation confirming that it did so. Kleiner also failed to maintain documentation

colfirming it had conducted required dust wipe tests and failed to maintain docttmentalion

confirming it had provided tenants with those dust wipe test results'

Turnover

38. Kleiner failed to consistently perform the mandated rehabilitation of the dwellings

or failed to maintain records containing enough detail about the tumover work to demonstrate

that all its turnovers from 201 1 to the present complied with the Act's requirements.

39. Kleiner has not consistently certified in Lease Notices that it has complied with

the tnmover requirements, as required by the rules promulgated ttnder the Act. see 28 R'C'N'Y' $

I l-0s.

eqde-Yialqlern

40. Multiple City agencies have issued cocle violations against the buildirlgs that are

subject to this Agreement. Those violations are collected in Scheduie A to this Agreement.

Incurred PenglliBg

41. penalties imposed on the Defendants include the penalties listed in Schedule B.

(This does not inclucle penalties irnposed by DOB that have not been imposed by the

Environmental Control Board.)
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Purnose of Aut'eetncttt

42. Kleiper enters this Agreement in settlement of the violations asserled bv Law- and

described above and listed in Schedule A to avoid the time and expense of litigation-

43. Law enters into this Agreement with Kleiner to resolve the deficiencies described

above, and to develop a reporting process with Kleiner that will ensure continued compliance.

TIIDREFORE, Law is willing to accept this Agreement in liett of commencing an action

to enfbrce the New York City Childhood Lead Poisoning Pr6vention Act based on the conduct

described above from May 74,2A71 to present and violations written by City agencies.

IT IS HEREBY UNDERSTOOD AND AGREED, by and between the Parties

I"I{JUNCTIVIi RiiLIEr

44, Kleiner shall cornply with the Lead Poisoning Prevention Act, and witir all

applicable ruies and regulations implementing the Act and expre ssly agrees and acknou'le clge s

that any future violatiols of the Act also violated this Agreement, and that Law thereaftcr nray'

comrnence a civil action or proceeding.

Page 10 of32



A, Le ases

45. If a prospective or current tenant indicates itr a Lease Notice that a child uncler tire

age of six resides or will resicle in the dwelling, Kleiner shall record this infbrmation in the

ciatabase that it maintains for dwellings ("Kleiner Database") within 30 days'

46. If a prospective or current tenant returns a lease or renewal lease to Kleiner

without completilg the Lease Notice, Kleiner (or its third parry vendor) shall make three

attempts via telephone or e-mail within 30 days to reach the tenant to request that thc tenant

complete anil return the Lease Notice and document those attempts. Kleiner (or its third parly

vendor) shall also send the request via certified mail and inform the tenant that the law requires

the occupant to inform the owner in writing if a child under six comes to reside in the dwelling'

B. Annu?l-lt{q"tircs

47. Kleiner shall comply with the Act's requirements regarding Annual Notices.

NYC Admin. Code $27-2056.4(e).

48. Kleiner shall post reminders to complete the Annual Notice in two public-

viewable areas of each building, one of which shallbe the lobby, from January I to March 1 each

year. Kleiner shall provicle an affidavit asserting these reminders were posted as recluired.

49. To satis$ Sectiol 27-2056.4(eX3Xi)'s requirement that an "owncr shall at

rcasonable times and upon reasonabie notice inspect that occupant's drvelling trrrit to asccrrtltitr

the residency of a child of applicable age and, when necessary, conduct an investigation in order

t. make that determination," Kleiner or its agents/third party vendors shall contacl the tenarlt via

telephone or e-mail to request completion of the notice trvo times before March I , when Kleiner

has telephone or e-mail contact information for the tenant, and when Kleiner or its agents/third

parfy vendor does not have such information, use other reasonable means to satisfli this
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requirenrenr. 'l'o satisl1, Scction 27 7056:+(eX3Xi)'s requirenent that "belween Februarv

sixteclth ancl March first of that year, the o\,urer has made reasonable attempts to gairl access t0 it

clwelling unit to cleterntine if a child of applicable age resides in that drvelling ttnit." Klcincr or

its agents/third party venclor shall visit the tenant's dwelling trvo times to request completion of'

the notice before March 1. Kleiner shall also document the attempts made to contact the tenant'

50. If a tenant fails to return the Annual Notice form, Kleiner may record the presence

of a chilct uncler six in the unit base<l on either a verbal response from the tenant, or Kleiner's

actual knowledge. The verbal response should be documented at the time of the verbal response,

inclicating a verbal response was given, who provided the verbal response and to whom the

verbal response was made, and must be maintained in whatever signed document Kleiner uses to

record Annual Notice responses'

51. By Maroh I each year, Kleiner shall record in the K-leiner Database whether a

child under six resides in each dwelling managed by Kleiner and how it made that determination

(e.g., Lease Notice, Annual Notice, actual knowledge, tenant's verbal or written response' or

inspcction th.rcll ing).

C. Unit Iiostcrs

52. Ily.lLrll, I-2022..Tu1y 1 ,20.23,and July 1.2024, Klciner shali prepare a "Ljntt

lLostcr" fbr eacl bLrilcling identified in its Regulated Builcling Rostcr and any other regttl:rtcd

huilcling tl'rat Kleiner nranages.'fhe Unit Roster shail state rvhether a child under the etgc ol'six

resi{es in each dwelling in the building, subject to the following:

a. Kleiner may state whether or not a child under the age of six resides itr atr

dwelling basecl (1) a Lease Notice completed by the tenant r.vithin the past 12

months; (2) an Annual Notice completed by the tenant within the last 3 nronths;
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(3) the actual knowledge of any employee of Kleiner as staled in writing: (4) an

ilspeotion gf the clwelling by Kleiner employee within the last 3 months' (5) thc

tenant's verbal statement w'ithin the last 3 months as recorded in the Klciner

Database pursuant to paragraph 50 above'

b. K.leiner may state that it does not know whether a child under the age of six

resides in an dwelling only if all of the following requirements are met: (1) the

tenant has not completed a Lease Notice within the last 12 months; (2) the tenant

has not completed an Annual Notice in within the last 3 months; (3) no employee

of Kleiner has actual knowledge whether a child under six resides in the dwelling;

and (4) Kleiner was unable to obtain the tenant's verbal or written statement or

ilspect the terrant's dwelling within the last l2 months. Kleiner must also submit

notification of lack of knowledge to the Department of Health and Mental

Hygiene at the following address:

Deparlment of Health and Mental Hygiene - Flealthy IIomes

i25 Worth Street, 5tl' Floor CN5

New York, New York 10007

D. i\nnrral lnvcstiqalions :rnd Remetliation

53. Kleiner shall comply v,,ith the Act's requirements rcgarding conducting Amiual

Investigations. See NyC Aclmin. Code g2'/-2056.4(a). Kleiner shall also compll'r.vitl'r thc i\ct's

recluirement clirecting that one investigation for the presence of lead-based paint in cvery

dwelling using an "x-ray fluorescence analyzer" be completed by an EPA certified inspcctor or

risk assessor. The investigation must take place within five years of the effective date of the law,

or by Augu st 9,2025, or within one year if a child under the age of 6 comes to reside in the unit,

whichever is sooner. See id. S 27-2056.4(a-1).
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,54. The tenns of this Section D, Annual Investigation and Remediation, shall not

apply to Hrempt Units or Exempt Cotnmon Areas'

55. 81'Jull' 1.2022,Ju1y 1 ,2023,and July 1,2024,Kleiner shail perform Annual

llvestigations of all dweilings on the cunent Unit Roster r,vhere a child under the age of six

resides.

56. Kleiner's Annual Investigations shall include an Arurual Investigation of the

corrunon areas of all buildings where a child under the age of six resides'

57 . Kleiner shall ensure that every person who conducts Annual Investigations for

Kleiner takes the training course,

https://apps.hucl.gov/offices/lead/training/visualassessment/h00101.htm, annually before

conductilg any Alnual Investigations and document that each person has done so by providing

arr affidavit per paragraph 73(e) below.

5g. For each Annual Investigation, Kleiner shall complete the "A'nnual Inspection for

Lead-Based Paint Hazards" form attached as Exhibit 2 and provide a copy of that form to the

tenant

59. I;or each investigation using an x-ray fluorescenc e analyzer ("XRF"), Kleincr

shall cornplete the "Alnual Invcstigation Using an X-ray Fluoresceuce Analyzer" forrlt attachecl

as E,xhibit 3. Kleiner shall notify tire occupant of the XR-F- test resuits in writing, provide a copY

of the reporl generatecl by the LIPA certified contractor to the tenant and provide a copy of the

completecl "Annual Investigatiorr Using att X-tay Fluorescencc Analyzer" form to the tenatrt'

Sulflcient documentation of providing the foregoing to the occupant could include a written

ackrowledgemcnt of receipt frorn the occupant, a copy of an email sent to the occupant
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providing the ciocurnents. zr mailing receipt to the occupant, or an affidavit lrom Kleiner that the

clocuments were provided.

60. if Kleiner ciaims an inabilitl' to gain access to a dwelling for an Annual

Investigation or the XRF lnvestigation, it must create and maintain a record that includes a

statement describing the attempt made to gain access and the reason why a'ccess could not be

gained. The attempt made to gain access may include, but is not lirnited to, providing u'ritten

notice to the tenant via certified or registered mail, or first class mail with proof of mailing

informing the tenant of the necessity to access the dwelling to perform the investigation' These

records must be kept for a period of ten years from either the date of completion of the

investigation or from the date of the last attempt to gain access. These records must be made

available to IIPD and/or Law upon request. These recorcts must also be made available to the

tenant upon request.

61. For all dwellings where Kleiner has identified a lead-based paint hazardduring an

inspection, Kleiner shall remediate the hazardwithin 90 days of the Amual Investigation

provided that the tcnant provicles sufficient access to the unit to perform the necessary work

w-ithin the 90 clay periocl. If the tenant does not provide access to the unit' or if fe1 sonig other

coruncrcially reasonable reason the work is not able to be completecl within 90 day's" Kleiner

shall remediate the hazard expeclitiously and document the reasons for tireir inabili4' to perlbr-m

the u,ork withi' 90 days, and the steps that they take to perform the work was expeditiouslv as

possible. All lead abatement work performed pursuant to this paragraph shall be perforrned by a

firm certified to perform leaci abatement pulsuant to NYC Admin' Code $ 27-2056'11" 28

R.C.N.Y. $ 11-06, and the regulations issued by the united states Environmental Prolection

Agency, subpart L of part 745 of title4O of the code of Federal Regulations' All remediation
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\\.ork pcrfbru-]ed pursuant to this paragraph shail be perfbrmed by a finn ceftifiecl to perfomr lcaci

rcnrecliarion prtrsuant to NYC Adrnin. Codc $ 27-2A56.11,28 R.C.N.Y' $ 11-06, and thc

regllatious issued b1,the United States Environmental Protection Agency, subpart E ol'part 745

of title 40 of the Code of Federal Regulations'

62. For all work performed that will disturb lead-based paint or paint of unknown

lead content in a clwelling where a child age six or under resides, or in the corrunon area of a

blildi1g rvhere such dwelling unit is located, lead dust clearance testing shall be conducted once

the work is completecl in accordance with NYC Admin. Code 5 27-2056.11, 28 R.C.N'Y. $ I 1 -

06, and the regulations issued by the United States Department of Housing and Urban

Development, subpart R of part 35 of title 40 of the Code of Federal Regulations. A11 dust

clearance testing performed pursuant to this paragraph shall be performed by a firm certified to

perfornr lead abatement pursuant to NYC Admin. Code $ 27-2056.11, 28 R'C.N.Y' $ 1 1-06, and

the regulations issued by the United States Department of Housing and Urban Development,

subpart R of part 35 of title 40 of the Code of Federal Regulations. Where the work is being

pcrformcd to comply with a notice of violation or order to corect concerning a violation of lead

saf'e work practices, the cltrst ciearance test results shall be filed with FIPD and a copy oi'the test

results shall be providcci to the tenant of the dwelling or tenants of the building (wherc the

violation occun'ed in a comn-ion area).

63. As required by the Act, Kleiner shall retain records of ail remediation work

linclu6ing dust clearance testing), Armual Ilvcstigatious aucl XRI] invcstigations for a period ol'

ten years. See NYC Admin. Cocle $ 27-2056.17.
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[,. Turnovcrs

64. Kleiner shali comply with the Act's tumover requirements, NYC Adrrin' Clode

?-7-2056.8,including the requirements that turnoter work be perfbrmed in accordance n'ith Act's

safe work practices, see id. g 27 -2056.11 .

65. The terms of this Section E, Turnovers, shall not apply to Exempt Units unless the

unit was exempted using testing performed at the 0.5 mg/cm2 level.

66. For each furnover, Kleiner shall complete the turnover form attached as Exhibit 4.

Kleiner may complete an electronic version of this form; however, the fotm must be signed'

67. Upon completion of tumover work, a lead-contaminated dust clearance test that

complies with the applicable standard set forth in New York City, N.Y., Rules,Til.24, Health

Code, $ 173,1a (e)(I)(1)(iv), shall be performed by athird party (neither Kleiner nor the

individual or company that performed the turnover work may perform the test)'

68. Kleiner shall retain records of all tumover work as required by the Act for a

periocl of ten years. See NYC Admin. Code $ 27-2056'17 '

69. As required by the mles promulgated under the Act, Kleiner shall cerrily that it

compliecl with the Act's tumover requirements in a notice provided upon signing a lease u'ith a

tunrecl over clwelling's new tenant. Se e 28 R'C'N.Y' $ 1 1-05(d)'

I:. Oncn HPD L,ead Vio lations

-.A. Kleiper shall resolve a1l leacl-based paint hazard violations and will provide all

removal clocuments to HPf), within 1 80 days from the date of the execution of this Agrccnient'

Once complete documents are submittecl, time will not continue to accrue until HPD returns or

rejects Kleiner's submissions. Once clocumentation is accepted by HPD, Kleiner will work with

.llPD to an'ange for access to the necessary dwellings for physical verification'
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7l . F or all opcn lcad-base d paint hazard r.,iolations with orde r number 6l 4 listeci in

Schcdulc A. Kleiner shall provi<1e all required documentation to show that tltrnover abatemcnt

r,r,ork has been completed or that all cloor. door frame, or'tvinclow lriction surface contain tro

learj-based paint. Kleiner sball provi<le all required documentation for turnover abatement u'ork

that has alreacly been completed within the same timeframe as the documentation in paragraph

70. For ali open lead-based paint hazard violations with order number 618, 619 and 620listed in

Schedule A, Kleiner shall provide all documentation required under 28 R'C'N.Y. $ 11-12(d)-(i)

("Aclclitional Auciits") to HPD on Septembet I,2023, September 7,2024, and September 1,

2025. Namely, the A-lnual Notice, Annual Inspection, XRF Testing, Remediation and Turnover

records as follows. The September 1,2023 subrnission shall include all documentation required

to be kept pursuant to Local Law I for the one-year period prior to submission. The September 1,

2024 and September 1,2025 submissions should also include the documentation created for the

year prior to submission. l-lpon receipt of all documents for all three years, HPD may, in its

discretion, disrniss the violations with order number 618, 619 and 620listed in Schedule A for

that bLrilding.

G. I.l_e cordliccLi!.q. r-rnd -ILeportinq

lZ. I(lcincr shall naintain the following records for ten years follo"ving the date of

their. creatiol ancl provicle therr to Law within 30 days upon rcqllest by e-mail or letter, or sucir

other tinte as Kleiner and l-aw'nlay agree :

a. fhe Kleiner Database .

b. All Lease Notices, whether or not completed, in new and renewal lcases and

when a tenant did not complete a Lease Notice, all documents showing the
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attempts to reach the tcnant to request that the tenant complete the l,ease Notice

as required by Paragraph 46;

c. A11 Annual Notices and when a tenant did not complete an Annual Notice, all

docurlrents showing the attempts to contact the tenant and visit the tenant's

dwelling as required by Paragraphs 49 and 50;

d. A1l documents showing that persons conducting Arurual Investigations took the

training course, as required by Paragraph 57;

e. All "Annual Inspection for Lead-Based Paint Hazards" forms and "Annual

investigation Using an X-ray Fluorescence Analyzer" forms, and all records of

attempts made when these investigations could not be completed;

f. Records of all remediation work as required by Palagraphs 61-63 and thc Act,

NYC Admin. Code 5 27-2056.17.

g. Records relating to the inspections of dwelling units upon turnover, pursuant to

Paragraphs 64-69 and the Act, NYC Admin. Code $ 27-2A56.8;

h. Records of all tumover work as required by paragrapbs 64-69 and the Act, NYC-

Adrnin. Code $ 27-2056.17, including but not limited to:

i . Depending on the scope of tumover rvt)rk, an Affidavitfrom the

EPA-certified abatement firm (for all abatement work conducted)

and/or Renovationfirm (for all remediation w'ork conducte<1)'s

authorizedagent or individualwho performedthe work statinglhat thc

work was performedin accordancewith NYC Admin. Code $27-

2A56.11(aX3) and28 RCN.Y. $11-06; the start and completion date
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oi the work;the address and contact information (phone or fax) for the

EPA fiim that comPleted Lhe work

2. A copy of' the IrPA certificationfor the abatement firm where

applicable, or llenovation fi rm that performed the work ;

3. A copy of EPA cefti.ficatiorsof the EPA-certifiedAbatement workers

and Supervisors, where applicable, or Renovators who performed the

work;

4. The locationof the workperformedin eachroom, includinga

descriptionof such work and components ofparts of the dwellingunit

that were replaced OR invoices for payment for such work;

5. A copyof theState-certifiedlaboratory analysisof allsurface dust

samples taken which indicates the method ofpreparation and analysis of

the samples;

6. An Afldavit from the individual who took the surface dust samples,

verilying thc date the sample was taken irnd indicating the

a'*lrcsVdrveiiing unit where the sample was taken;

1 . A copy of the certificate of fraining of the individuai who took

surlace<lust samples. The Cert'r-ficateof Trainingmust be vaiid lor the

periodrvhen the dust samples were taken'

'/3. o1September 1,2022, September l,2023.,September 1,7074, and september l'

2025, Kleiner shall submit a report to Law that provides the following information and

clocuments for each regulated building (excluding any Exempt Units):

a. The curuent Unit Rostcr;
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b. lhe nlmber of tenants who did not complete the Lease Notice in the current

lease;

c. The nurnber of tenants who did not complete the Anriuai Notice for that calendar

year;

d. For each dwelling for which an fuinual Investigation was done in that calendar

year:

i. T'he address, including dwelling number (or letter);

ii. Whether an "Annual Inspection for Lead-Based Paint Hazards" form was

completed;

iii. Whether the tenant received that form;

iv. Whether the dwelling was remediated;

e. An affidavit confirming that all persons who conducted Annual Investigations in

that calendar year took the training course, as required by Paragraph 57;

f. The address, including dwelling number (or letter), of all dwellings that were

tested using an X-ray Fluorescence Analyzer in the past 12 months pursuant to the

one-time X-ray Fluorescence Analyzer investigation, and whetlier the "Annual

Investigalion Using an X-ray Fluorescence Analyzer" fotm was completed;

g. For each dwelling that turned over in the past 12 months:

i. The adclress. including dwelling number (or letter);

ii. Whether the turnover form was completed; and

iii, Whether the next tenant's lease cefiifiecl that Kleiner complied with thc

turnover req uirements.
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14. At tire request of l,aw by e-mail or letter, Kleiner shall provide any additional

infbrrnation or clocuments relating to Local l,aw 1 within 30 days, or such other time as Kleiner'

and l,arv may agree.

H. her violation

'75. The conditions listed in Schedule A exist at the premises and are violations of the

New York City Administrative Code.

76. Kleiner shall correct all Schedule A.violations and any other open non-lead

violations issued by HPD within the timefrarne required by law as follows:

a. For all Ciass-C violations shall be corrected within 24 hours,

b. For all Class-B violations shall be corrected within 30 days, and

c. For all Class-A vi6lations shall be corrected within 30 days.

77. Kleiner shall correct all Scheduie A violations and any other open violations

issued by DOB within the timeframe required by law as follows:

a. For all Class-1 violations shall be corrected forthwith but within no more than

14 days,

b. For all Cllass-2 violations shall be conected within 30 days, and

c. For all Class-3 violations shali be corected within 45 days.

18. Kleiner shall resolve all conditions that resulted in violations issued by DOIIMFI

within 30 clays,

79. Kleiner shall conect all open violations issued by FLTNY within 30 days.

80. Kleiner shall correct all open violations issued by DEP within 30 days.
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I Work llcq ruin:nrcnts

81. All work shail be conducted in accordance with applicable laws, in a

rvorknranlike fashion. a1d usi6g licenscd professionals as and when required by law.

g2. Kleiner and its agents, including any contractors and subcontractors, sltall obtain

all pemiits necessary for repair work, and comply with all permit requirements'

g3. To the extent required by 1aw, Kleiner or its agents shall prepare tenant protection

plans as required by NyC Admin. Code $ 28-l2O.L Such plans shall be specific and tailored to

each building an<l riescribe with particularity the means and methods to be employed to

safeguard the health ancl safety of the occupants of said building throughout construction.

g4. Kleiner and its agents shall at all times comply with the notice requirements of 28

R.C.N.Y. $ 2s-101.

g5. if Kleiner cannot obtain access to a unit that requires correction of an open

violation, Kleiner shail provide to Law an affidavit from one or more persons with personal

krowleclge attesting that they attemptecl to obtain access as provided for under 28 R.C'N'Y' $ 25-

I 0l et a reasonable time and in a reasonable manner on at least two occasions to correct the

violating conclitioir, ancl that the tenant either would not agree to provide access or agreed to

provide access blt subseqrrently refusecl to allorv Kleiner or its agents entty at the agreed upon

tinc ro correct the violating conditioii. Such affi<lavit(s) shall be submitled to Larv within 5

business ciays of'the applicable timeframe to correct'

86. For purposes of this Agreement, the term "correct" shall mean completing any'

required repair or other action, submitting any required documentation to clear the violation,

incluclilg filing certifications of correction of the violation with the appropriate City agency, and
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rcqllc,qtipg r-cipspeclion by the issLring :lgency r.l,hen required. "Cortect" does not itself include the

rcinspcction b1' thc agency.

J. ()Lfig-"-q'|,'fdminjstrativc'l"ri:}ls rind He.arilgs Fplaltiql

g7, Kleiner shall within 60 days pay, or move to reopen, mitigate or resolve all

penalties imposed upon them by City agencies as reflected in Schedule B. If the violation is

reopened, Kleiner shali participate promptly in any proceedings- if the motion to reopen is

denied, Kleiner shall pay the penalties within 30 days after receiving notification of the denial

K. tgad-Ilased Paint Penalties

88. Kleiner shall pay a civil penalty of $112,000 in two installments to the City of

New york for all open lead-based paint violations listed in Schedule A. The installments shall be

$75,000 within 30 clays of the Effective Date, and $37,000 within 210 days of the Effective Date-

The payment of civil penalties fbr leacl-basecl paint violations are settled to date pursuant to the

terrls olthis Agrecment. In thc evcnt that Kleiner fails to make the above-mentioned payment or

the payment is returned to tfte Cit-y o1'Neu, York as r"rnpayable for any l'eason, Kleiner agrees to

pay the lul1 civil penalty fine u1;on fivc (5) clays rvritlen notice to cure to Kleiner's attorncys irr

the ar.r'roLrnt of $1 12,000.

89. Kleiner shall nrakc this payrnent to the City of Nerv York by b:rnk or certified

cleck c,r'by wirc rransfcr pursuant to instructions provided by the City. At the tirne of any wire

payment, Klciner shall send notice that payment has been made to Law.

90. Notwithstandipg what has been consented to in the within Agreement, all other

clains for civil penalties that the City of New York or the Department of I-Iousing Preservation
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ancl Devel6pment nray have pursuant to the Llousing Maintenance Code/Multiple Dwelling L'ai'r'

or otlicr larvs are not settled by this Agreement, including but not limited to FIPD's civil pcnalties

claims fbr f ailure to timely coirect violations, false certifications of violations and harassment,

and rhe City of New York and I-IPD reserve its rights to seek such relief for those claims and/or

to seek subsequent per diem civil penalties on all violations listed in Schedule A, if there is any

default in performance of any of the terms hereunder'

MISgELLANEOIJfi

Subseguent P roieed i qg,s

gl . If the Agreement is voided or breached, Kleiner agrees that any statute of

lirnitations or other time-related defenses applicable to the subject of the Agrccment and any

claims arising from or relating thereto are tolled as to the breaching parly from and after the date

of this Agreement. In the event the Agreement is voided or breached. Kleiner expressly agrees

and acknowledge that this Agreement shail in no way bar or otherwise preclude Law from

comrnencing. conducting or prosecuting any investigation, action or proceeding, however

cienoninated, or seeking to impose or enforce or collect any penalties related to the Agreen]ent,

against Kleiner, or {ionr usirrg in any way any statements, documents or other materials produced

or proyicie d by Kleine r prior to or after the date of this Agreement. In the evetrt that Law

comrnelces an action or proceeding related to this Agreement any civil action or proceeding

shall bc adjuclicated by the New York State Supreme Court, Nerv York County and Kleiner

irrevocabiy and unconditionally waive any objection based upon personal jurisdiction,

inconveuient forum, or venue' I
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92. Ngthing in this Agreement cultails the City's rights and ability to enforce laws^

ordilances. and rcguiations. inclr-rding by issr-ring further orders and violations. Kleiner are

obligated to complv with all larvs, ordinances, regulittions, administrative orders, and violations'

Efl'ects ofAgrqemen

93. This Agreernent is not intencled for use by any third party in any other proceeding.

94. This Agreement is not intended, and should not be construed, as an admission of

liabiliry by Kleiner.

95. All terms a1cl conditions of this Agreement shall continue iri full force and effect

on any successor, assignee, or transferee of Kleiner. Kleiner shall include any such successor)

assignment or transfer agreement a provision that binds the successor, assignee or transferee to

the terms of the Agreement. No parfy may assign, delegate, or otherwise transfer any of its

rights or obligations under this Agreement without the prior written consent of Law'

96. Nothing contained herein shall be construed as to deprive any person of any

private right under the law. The terms of this Agreement do not authorize or permit anyone to

evict, eject. or otherwise remove any tenant fiom any of the buildings subject to this Agreement

arul cauuot be usecl for that plrrposc. Kleiner shail at all tirnes comply with the notice

requirements of 28 RCNY $ 25-101. Kleiner's rights to larvfully evict, eject, or othenvise

remove a tenant are not otherwise impactecl by the terms of this paragraph.

g7. Aly lailure by the Law to insist upon the strict performance by Kleiner olany of

the provisions of this Agreement shall not be deerned a waiver of any of the provisiorts hereof'

and Law, lohvithstandilg that failure, shall have the right thereafter to insist upon the strict

performeurce of any ancl all of the provisions of this Agreement to be perfotmed by Kleiner'
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Qo-rnrrrun icali-gns :

98. All notices, reports, requests, and other communications pttrsuant to this

Agreemclt must reference LN4/12021-001661 and shall be in writing and shail, ttnless expressly

provided otherwise herein, be given by hand delivery; express courier; or electronic mail at an

acldress ciesignated i1writilg by the recipient, followed by postage prepaid mail, and shall be

addressed as follows:

If to Kleiner, to: Richard Leff at rleff@cpc-larv.cogland David Kleiner at

DAVID€)DKCKMGI'.C-OM, or in their absence, to the person holding the title of

Managing Member.

If to Law, to: Bianca Isaias at bisaias@law.nyc.gov with a copy to Alan Kleinman

at akleinma@law.nyc.gov, or in their absence, to the Division Chief, Affirmative

Litigation Division.

Renresentations and Warranties:

gg. Law has agreed to the terrns of this Agreement based on, among other things, the

representirtions madc to L.arv by I(leiner and its counsel and Law's own f-actual investigation as

set forlh in Finclings. paragraphs (23)-\43) above. Kleiner represents and warants that neither it

nor its colnsel has macle aly material representatiotrs to Law that are iuaccurate or misleading. lf

ary material representations by Kleiner or its counsel are later found to be inaccurate or

misleaciing, this Agreement is voidable by Law in its sole discretion.

100. No representation, inducement, promise, understanding, condition, or warratlty

not set forth in this Agreement has been made to or relied upon by Kleiner in agreeing to this

Agreement.
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101 . Kle iner represents ancl r,varrants, tluoug.h the signatures below. that the terms and

conditions ot'this Agreernent are drily'approvecl. Kleiner furtherrepreseuts and warrants that

Kleiner by David Kleiner, as the signator] to this Agreement, is a duly authorized officer acting

at the direction of the Members of 2723 Barnes Itealty LLC, 1701 Eastburn Realty LLC,

Drylawson Realty Co,p., 24l l l'}rospect Realty LLC,24|5 Prospect Realty I'LC,2524 Grand

Concourse I LLC, East 168 Realty I-LC, RRW Realty Cotp., 1267 Sheridan LLC, 124 E 176

Assoc. LLC,337-341 East 146 Realty LLC. 1769 Realty Cotp., 1769 Vyse LLC,1665 Monroe

Assoc. L1,C,2078 Arthur LLC,136 W 170 LLC, 1855 Realty LLC, and 1760-1770LLC'

General Principles:

102. The provisions of the Injunctive Relief Section shall terminate three years after

the Effective Date of the Agreement. The termination of those provisions shall not affect the

City's rights to enforce any provision of the Injunctive Relief Section that the City claims was

violated between the Effective Date and termination date. The relief described in this Agreement

resolves all of the City's claims, or potential claims, against Kleiner related to Local Law 1 prior

to the Effective Date . Nothing in this Agreement shall relieve Kleiner of other obligations

imposed by any applicable lociil, state or federal law or regulation or other applicable law.

103. Nothing contziinecl herein shall be construeclto limit the remedies available to

;aw in the event fhat Kleiner violatcs the Agrecment after its effective date.

i 04. Nothilg in this Stipularion arid Orcler curtails the City's rights and ability to

enforce larvs. ordinances, ancl regulations. including by issuing further: orders and violations'

Defepdalts are obligated to cornply with all laws, ordinances, regulations, administrative orders,

and violations.
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105. 'l'his Agreernent may not be amenclecl except by an instrtmrent in writing signcd

on behall'oIthe Parties to this Agreemcnt.

106. In the event lhat any onc or more of the provisions contained in this Agreement

shall for an)/ reason be heid by a court ol competent jurisdiction to be invalid, illegal, or

unenforceable in any rcspect, in the sole discretion of Law, such invalidity, illegality, or

unenforceability shall not affect auy other provision of this Agreement.

rc1. Kleiner acknowledges that it has entered this Agreement freely and voluntarily

and upon clue deliberation with the advice of counsel.

108. This Agreement shall be govemed by the laws of the State ofNew York without

regard to any conflict of laws principles.

109. The Agreement and all its terms shall be constnted as if mtttually drafted with no

presumption of any type against any parly that may be found to have been the drafter'

I 10. This Agreement may be executed in multiple counterparts by the Parties hereto.

All counterparls so executed shall constitute one agreement binding upon all Parties,

notwithstapdilg that ail Parlies are not signertories to the original or the same counterpart. Each

counterpart shallbe deemecl an original to this Agreement, all of which shall constihlte one

agreement to be valicl as of thc eff'ective date of this Agreement. F'or purposes of this

Agreement, copies of siguatures shall be treated the same as originals. Documents executed'

sca6ecl ancl transmitted electronically and clectronic signatures shall be deemed originai and

original signatures for purposes of this Agreement and all matters related thereto, with such

scalned and electronic signatures having the same legal effect as original signatures.

1 1 1. The eff'ective date of this Agreement shall be May 16,2022.
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By

IION. SYLVIA O

Corporat ion Counsel the

B Isaias
Counsel

-RADIX

Street,2Oth Floor
York, NY 10007

t2) 3s6-40s0
bisaias@law.nyc.gov
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David Kleiner, 2T23BarnesRealty LLC, 1701 Eastburn

Realry LLC, Drylawson Realty Corp,,241 i Prospect

n""f ty f.LC, Z'tiS Prospect Realty LLC'?5?4 Grand

Concours* ILLC, East 168 Realry LLC, RRW Realty

io*., 1267 Sheridan LLC, 1248176 Assoc' LLC,337'

341'East 146 Realty LLC, 1769 Realty Corp', 1769 Vyse 
.

LLC, 1665 Monroe Assoc, LLC,2078 A-rthur LLC, 136 W

r?0 i,Lc, 1855 Realty LLC, and 1760'1770 LLC

By:
David Kleiner, Member

STATE OF NEW YORK

COUNTY OF KINGS

STATE OF NEW YORK

COUNTY OF KINGS

on the -?3- day of

ARTHUR IZSAX
Notary Public State of NY

No, 01126340332
OualifieC h Kings Coun[ ,.

Com m. Epires 041 1 8I20-LI

ss.:
)

)

On this @? daY of h,t, in the year Z}Z2,beforeme, the undersigned, a

Notary Public in and for said State, appeared David Kleiner, personallY known to me

or proved to me on tbe basis of satisfactory evidence to be the individual whose name is

subscribed to the within agreement, and acknowledged to me that he executed the within

agreement, and that by his signature on the within agreement, executed the within agreement.

PUBLIC

)
) ss.:

)

4 e\l in the year 2022before me personally came David

Kleiner to me known, who, being bY me duly sworn, did dePose and say that he resides in

Brooklyn, New York, that he is a Member af 2723 Barnes RealtY LLC, 1701 Eastbum RealtY

LLC, Dry lawson Realry CorP., 2411 ProsPect Realty LLC,2475 Prospect RealtY LLC, 2524

Grand Concourse I LLC, East 168 RealtY LLC' RRW Realty Cotp., 1267 SheridanLLC,l24E

176 Assoc. LLC, 337-341East 146 Realty LLC,1769 Realty Cotp', 1?69 Vyse LLC, 1665

Monroe Assoc, LLC, 2078 Arthur LLC,136 W 170 LLC, 1855 Realty LLC, and 1760-1770

in and which executed the above instnrment; and

the operating agreement of limited liability

NOTARY PUBLIC

LLC, the limited liability companies described

that he signed his name thereto by authority of
company,

5fl:H",?W,0,,
:'v"#,[itftH!'*
d[itilH,],[H?lfrWy
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