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INTERESTS OF AMICI CURIAE

The States of Montana, Alabama, Arkansas, Georgia, Idaho, Indi-
ana, lowa, Kansas, Kentucky, Louisiana, Mississippi, Missouri, New
Hampshire, Oklahoma, South Carolina, South Dakota, Texas, West Vir-
ginia, and Wyoming (the “States”) submit this amicus brief to safeguard
individuals’ “constitutional right to bear arms in public for self-defense”
against unnecessary intrusions. See New York State Rifle & Pistol Asso-
ciation v. Bruen, 142 S. Ct. 2111, 2156 (2022). The States urge this Court
to affirm the decision below.

INTRODUCTION AND SUMMARY OF ARGUMENT

In Bruen, the U.S. Supreme Court held that the Second and Four-
teenth Amendments protect an individual’s right to carry a handgun in
public for self-defense. Id. at 2122. And because New York’s licensing
regime conditioned the issuance of concealed-carry licenses on an appli-
cant’s showing of special need, which the record showed was a demanding
standard, the Court held that New York’s licensing regime was unconsti-
tutional. Id. at 2122-23.

On the heels of Bruen, the New York Legislature passed the Con-

cealed Carry Improvement Act (“CCIA”) to update New York’s firearm
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licensing and possession laws. S.B. 1, 245th Leg., 1st Extraordinary Sess.
(N.Y. 2022). The CCIA makes it a “class E felony” to possess a firearm in
an area defined as a “sensitive location,” including “any place of worship
or religious observation.” N.Y. Penal Law §§ 265.01-e, (1), (2)(c).

Micheal Spencer, pastor of His Tabernacle Family Church sued un-
der 42 U.S.C. § 1983, claiming, in relevant part, that New York’s place-
of-worship restriction was unconstitutional under the Second and Four-
teenth Amendments. The district court preliminarily enjoined defendant
Steven A. Nigrelli, in his official capacity as Acting Superintendent of the
New York State Police, from enforcing the place-of-worship restriction.!
It found that New York’s reliance on a handful of state and territorial
laws, enacted between 1870 and 1890, was insufficient to carry its burden
of identifying an American tradition supporting its place-of-worship re-
striction. J.A.32-35.

As the district court correctly concluded, New York failed to “affirm-

atively prove that its [place-of-worship] restriction is part of the historical

1 The preliminary injunction also applies to Weeden Wetmore and Mat-
thew Van Houten in their respective capacities as District Attorneys for
Chemung and Tompkins County. Neither appealed the district court’s
order granting the preliminary injunction. Appellant’s Br. 1-2 n.1.

2
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tradition that delimits the outer bounds of the right to keep and bear
arms.” Bruen, 142 S. Ct. at 2127. As Bruen explained, the historical rec-
ord supports a broad right to carry a firearm in public, subject to well-
defined restrictions on the manner of carry and types of permissible
arms, as well as longstanding “sensitive locations” where firearms could
be broadly prohibited. See id. at 2133, 2138, 2150, 2156. Apart from a
handful of state and territorial laws enacted during the late nineteenth
century—nearly a century removed from the founding—the historical
record doesn’t show an “enduring American tradition” of restricting the
right to carry firearms in places of worship. See id. at 2155-56.
ARGUMENT
I. New York fails to show that its place-of-worship re-

striction is consistent with this Nation’s historical tradi-
tion of firearm regulation.

Bruen instructs that “when the Second Amendment’s plain text co-
vers an individual’s conduct, the Constitution presumptively protects

that conduct.” 142 S. Ct. at 2126. The Second Amendment’s plain text

“protects [Plaintiffs’] proposed conduct—carrying handguns publicly for
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self-defense.”? Id. at 2134. To justify its place-of-worship restriction,
New York “must demonstrate that the regulation is consistent with this
Nation’s historical tradition of firearm regulation”—only then “may a
court conclude that the individual’s conduct falls outside the Second
Amendment’s ‘unqualified command.” Id. at 2126 (quoting Konigsberg
v. State Bar of Cal., 366 U.S. 36, 50 n.10 (1961)).

New York argues that its place-of-worship restriction regulates
“sensitive places” in which firearms restrictions are already part of an
enduring American tradition of firearm regulation. See Appellant’s Br.
45, 51. But “laws forbidding the carrying of firearms in sensitive places”
must still be “longstanding” to be constitutionally permissible. See
Bruen, 142 S. Ct. at 2133 (quoting District of Columbia v. Heller, 554 U.S.
570, 626 (2008)). To be sure, Bruen assumed that “it [was] settled” that

certain locations—including schools, government buildings, and polling

2 New York tries to offload its burden of proving the existence of a histor-
1cal tradition of similar regulations by defining Spencer’s proposed con-
duct as “carry[ing] firearms in places of worship.” Appellant’s Br. 42—45.
By doing so, New York suggests that Spencer must scour the historical
record to find a similar right before any burden would ever shift to the
state. This Court should reject New York’s parlor trick and hold it to its
burden to “affirmatively prove that its firearms regulation is part of the
historical tradition that delimits the outer bounds of the right to keep
and bear arms.” Bruen, 142 S. Ct. at 2127.

4
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places—were “sensitive places” where carrying a firearm “could be pro-
hibited consistent with the Second Amendment.” Id. at 2133. But that
list excludes churches or other places of worship, so New York must show
that its place-of-worship restriction is part of an enduring American tra-
dition of firearm regulation.3

When considering “modern regulations prohibiting the carry of fire-
arms in new and analogous sensitive places,” Bruen permits courts to use
analogies to determine if regulating these “new ... sensitive places”
passes constitutional muster. Id. But reasoning by analogy is inappro-
priate here, where neither churches nor handguns are new, and where
the possession of firearms in places of worship doesn’t present any new
regulatory concerns. See id. at 2131 (explaining that, in some cases, the
necessary historical inquiry “will be fairly straightforward,” such as
“when a challenged regulation addresses a general societal problem that

has persisted since the [eighteenth] century”).

3 The omission of churches and other places of worship from the list of
“sensitive places,” while not dispositive, suggests that churches and other
places of worship have not historically been viewed as “sensitive places.”
And there are at least two scholars who are skeptical that there 1s a per-
suasive “rationale for extending the ‘sensitive places’ doctrine to places
that are not schools or government buildings.” D. Kopel & J. Greenlee,
The ‘Sensitive Places’ Doctrine, 13 CHARLESTON L. REV. 205, 289 (2018).

5
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A. New York fails to identify a longstanding, historical
tradition of completely prohibiting firearm posses-
sion in places of worship.

Courts must follow the course charted by Heller and Bruen to de-
termine whether modern firearm regulations are consistent with the Sec-
ond Amendment’s text and historical understanding. That analysis re-
quires courts to compare respondents’ historical evidence with the “his-
torical precedent’ from before, during, and even after the founding” to see
if those historical materials show “a comparable tradition of regulation.”
Id. at 2131-32; see also id. at 2136 (“Constitutional rights are enshrined
with the scope they were understood to have when the people adopted
them.” (quoting Heller, 554 U.S. at 634—35) (emphasis in original)).

Even though New York’s obligation to respect Spencer’s right to
keep and bear arms flows from the Fourteenth Amendment, not the Sec-
ond, the rights enumerated in the Bill of Rights and incorporated against
the States after the Fourteenth Amendment’s adoption “have the same
scope as against the Federal Government.” Id. at 2137. And the scope of
that right 1s generally “pegged to the public understanding of the right

when the Bill of Rights was adopted in 1791.” See id. (collecting cases).
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Bruen cautioned courts “against giving postenactment history more
weight than it can rightly bear.” Id. at 2136. So, while a regular course
of conduct can, in certain instances, “liquidate and settle the meaning of
disputed or indeterminate terms and phrases in the Constitution,” id.
(cleaned up), “postratification adoption or acceptance of laws that are in-
consistent with the original meaning of the constitutional text obviously
cannot overcome or alter that text,” id. at 2137 (quoting Heller v. District
of Columbia, 670 F.3d 1244, 1274 n.6 (D.C. Cir. 2011) (Kavanaugh, J.,
dissenting)).

To determine whether New York has carried its burden to “affirm-
atively prove that its [place-of-worship] regulation is part of the historical
tradition that delimits the outer bounds of the right to keep and bear
arms,” see id. at 2127, this Court must evaluate the historical evidence
New York offers in the following periods: (1) the founding era until the
Fourteenth Amendment’s adoption; and (2) late nineteenth-century state
and territorial laws and ordinances.

1. New York fails to identify any similar or analo-
gous restrictions between 1791 and 1868.

Heller found that the Second Amendment, ratified in 1791, “codified

a preexisting right” that “was regarded at the time of the Amendment’s

7
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adoption as rooted in ‘the natural right of resistance and self-preserva-
tion.” Bruen, 142 S. Ct. at 2157 (Alito, J., concurring) (quoting Heller,
554 U.S. at 594). For that reason, historical evidence close in time to the
Amendment’s adoption provides the most relevant insight into its origi-
nal meaning. See id. at 2137 (quoting Heller, 554 U.S. at 614). Yet New
York offers no evidence of any historical place-of-worship regulation be-
tween 1791 and 1868. None. Because New York bears the burden to
rebut Spencer’s presumptively constitutional right to bear arms in public,
including at places of worship,4 its failure to produce evidence of similar
laws during this period strongly suggests no such tradition existed.

2. New York’s limited historical evidence of simi-

lar place-of-worship restrictions fails to satisfy
Bruen’s historical inquiry.

New York cobbles together a patchwork of late nineteenth-century
historical evidence to support its place-of-worship restriction, including
state and territorial statutes, local ordinances, and judicial precedent.

On closer inspection, these sources provide little support for a historical

4 “IT]he government must affirmatively prove that its firearms regulation
1s part of the historical tradition that delimits the outer bounds of the
right[.]” See Bruen, 142 S. Ct. at 2127; see also id. at 2150 (explaining
that it is the State’s, not courts’, burden “to sift the historical materials
for evidence to sustain” the challenged statute).

8
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tradition of similar place-of-worship restrictions. After all, “post-Civil
War discussions of the right to keep and bear arms took place 75 years
after the ratification of the Second Amendment,” so “they do not provide
as much insight into its original meaning as earlier sources.” Id. at 2137.
State Statutes. New York identified place-of-worship restrictions,
enacted between 1870 and 1877, in four states—Texas, Georgia, Mis-
souri, and Virginia. Appellant’s Br. 47-48. In 1870, Texas and Georgia
both enacted laws prohibiting the possession of pistols, revolvers, and
other dangerous weapons in churches or other places of worship. See Ch.
46, 1870 Tex. Gen. Laws 63, 63 (Called Sess.) (J.A.148); Act. No. 285,
1870 Ga. Laws 421, 421 (J.A.144). Four years later, in 1874, Missouri
enacted a similar law prohibiting possession of firearms or dangerous
weapons in churches or other religious assemblies. See J.A.109 n.4. And
in 1877, Virginia enacted a substantially similar prohibition. See Ch.7,
§ 21, 1877 Va. Acts 301, 305 (1877-1878 Assembly, 2d Sess.) (J.A.159).
But four statutes passed between 1870 and 1877 provide little in-
sight into whether place-of-worship restrictions, like New York’s, are con-
sonant with the original meaning of the Second Amendment. See Bruen,

142 S. Ct. at 2136 (cautioning courts “against giving postenactment
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history more weight than it can rightly bear”). As Bruen explained, the
historical evidence supported the existence of a broad right to carry fire-
arms in public for self-defense. See id. at 2156. So, the “postratification
adoption or acceptance of laws that are inconsistent with the original
meaning of the constitutional text”™—Ilike the handful of laws i1dentified
in Texas, Georgia, Missouri, and Virginia—is insufficient to “overcome or
alter that text.” See id. (quoting Heller, 670 F.3d at 1274 n.6).

Another serious flaw in New York’s case 1s that it fails to provide
any indication of these statutes’ duration. New York counters that
“Bruen imposed no requirement that historical laws be ‘continu[ing]’ for
some undefined period of time.” See Appellant’s Br. 51 (citation omitted).
Instead, it claims that Bruen and Heller already “regarded sensitive-
place regulations ... as a part of an American tradition of firearm regula-
tion.” Id.

But that argument fails on two fronts. First, as Bruen explained,
“passing regulatory efforts” are insufficient to establish that such laws
are “part of an enduring American tradition of state regulation.” 142 S.
Ct. at 2155 (emphasis added). Bottom line: longevity matters. Second,

New York’s failure to show more than a handful of similar place-of-

10
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worship restrictions, which were all passed over a seven-year period in
the 1870s and nearly 80 years after the adoption of the Second Amend-
ment, cuts deeply against its claim that its law is among the “longstand-
ing’ ‘laws forbidding the carrying of firearms in sensitive places.” Id. at
2133 (quoting Heller, 554 U.S. at 626). All told, a handful of statutes of
unknown duration fail to establish an “enduring American tradition of
state regulation” of firearm possession in places of worship. Id. at 2155—
56.

Territorial Statutes. New York also identified late nineteenth-
century place-of-worship restrictions from two western territories—Ari-
zona and Oklahoma. Appellant’s Br. 48. In 1889, Arizona barred pistols
or other firearms from “churches or other places of religious assembly.”
See Act No. 13, § 3, 1889 Ariz. Terr. Sess. Laws 16—17 (J.A. 162—64). The
next year, Oklahoma similarly barred any person from carrying pistols
and other firearms “into any church or religious assembly.” See Okla.
Terr. Stat. ch. 25, art. 47, §§ 1, 2, 7 (1891) (J.A. 167-69).

But, for the same reasons identified in Bruen, these restrictions
provide little support for New York’s place-of-worship restriction. See

142 S. Ct. at 2154-56. First, this Court should not “stake [its]

11
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interpretation on [two] temporary territorial laws that were enacted
nearly a century after the Second Amendment’s adoption, governed less

(113

than 1% of the American population,” and conflict with “the overwhelm-
ing weight’ of other, more contemporaneous historical evidence” regard-
ing the right to carry firearms in public for self-defense. Id. at 2154-55.

Second, “these territorial laws were rarely subject to judicial scru-
tiny,” so “the basis for their perceived legality is unclear.” Id. at 2155.
That’s particularly germane here because many state courts operated un-
der an understanding of the right to bear arms that was repudiated by
Heller.> See id.

Third, many territorial laws were short-lived, so they “appear more

as passing regulatory efforts by not-yet-mature jurisdictions on the way

to statehood, rather than part of an enduring American tradition of state

5 For example, one of the cases New York relies on (at 49) explained that
individuals have no right to carry a firearm when they hold social gath-
erings in their own homes because “[s]Juch places ... are intended to be
kept sacred and inviolate from the rights and claims which attach to the
exercise of such acts of individual ownership under other circumstances.”
Owens v. State, 3 Tex. Ct. App. 404, 407 (1878) (explaining further that
“[t]he fact that I am owner of the premises gives me no right to carry
deadly weapons to the terror, annoyance, and danger of a social gathering
which I may have invited to my own house”). But see Heller, 554 U.S. at
635 (holding that “the District’s ban on handgun possession in the home
violates the Second Amendment”).

12
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regulation.” Id. at 2155. Bruen found these territorial statutes to be of
little instructive value, and so should this Court.

General Prohibitions. New York’s expert also pointed to several
state, territorial, and local restrictions laws that broadly prohibited car-
rying firearms in public. Appellant’s Br. 48. For example, he pointed to
an 1869 law from Tennessee that prohibited firearms in any “public as-
sembly of the people.” See id. (quoting Ch. 22, 1869 Tenn. Pub. Acts 23,
23 (1st Sess.)). Similarly, he identified an 1889 territorial law from
Idaho, as well as several laws from localities in Kansas and Utah, that
broadly prohibited firearms from cities and towns altogether. See id. (cit-
ing J.A.107-12).

But these restrictions didn’t target places of worship. Rather, these
restrictions were simply so broad that they necessarily encompassed
places of worship. For that reason, they provide even less insight on the
Second Amendment’s original meaning, at least as it relates to place-of-
worship restrictions, than the late nineteenth-century state and territo-
rial statutes that New York relies on.

This conclusion shouldn’t surprise anyone—especially New York.

After all, Bruen rejected a similar attempt from New York to define

13
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“sensitive places” as places where people typically congregate and where
law-enforcement personnel are presumptively available, which it claimed
would “effectively declare the island of Manhattan a ‘sensitive place.”
See 142 S. Ct. at 2133-34. And that’s precisely what the Tennessee law
did, so it “operated under a fundamental misunderstanding of the right
to bear arms,” as expressed in Heller and Bruen. See id. at 2155.

Likewise, Bruen’s understanding of the Second Amendment’s orig-
inal meaning is inconsistent with the complete prohibitions in Idaho,
Kansas, and Utah, and, therefore, trumps them all. See id. at 2137 (“But
to the extent later history contradicts what the text says, the text con-
trols.”); see also Young v. Hawaii, 896 F.3d 1044, 1057-58 (9th Cir. 2018)
(explaining that “Heller knocks out the load-bearing bricks in the foun-
dation” of cases holding that the Second Amendment was only a right to
be exercised in connection with a militia).

Judicial Precedent. Each of the cases New York relies on to es-
tablish a historical tradition of regulating firearm possession in places of
worship furnishes little instructive value. See Appellant’s Br. 49-50.
That’s because they all understood the Second Amendment to secure, not

an individual right, but a right only to be exercised in connection with

14
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the militia. See, e.g., Andrews v. State, 50 Tenn. 165, 177-78 (1871) (hold-
Ing a state law unconstitutional to the extent that it bars the public carry
of a “soldier’s weapon”); English v. State, 35 Tex. 473, 476 (1872)¢ (“The
word ‘arms’ in the connection we find it in the Constitution of the United
States, refers to the arms of a militiaman or soldier, and the word is used
in its military sense.”); Hill v. State, 53 Ga. 472, 475 (1874) (“In what
manner the right to keep and bear these pests of society [dirks, bowie
knives, and more], can encourage or secure the existence of a militia, and
especially of a well regulated militia, I am not able to d[i]vine.”); Wilson
v. State, 33 Ark. 557, 560 (1878) (explaining that “to prohibit the citizen
from wearing or carrying a war arm ... i1s an unwarranted restriction
upon his constitutional right to keep and bear arms”). But Heller “made
clear that the Second Amendment is, and always has been, an individual

right centered on self-defense,” so it “knocks out the load-bearing bricks

6 Even English appears to concede that the law under consideration “was
an innovation upon the customs and habits of the people.” See 35 Tex. at
479 (emphasis added). And it justified that “innovation” by arguing that
“the latter half of the nineteenth century is not too soon for Christian and
civilized States to legislate against any and every species of crime.” Id.
at 479-80.

15
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in the foundation of [these] cases.” See Young, 896 F.3d at 1057—58 (cit-
ing, among other cases, Hill, 53 Ga. at 475, and English, 35 Tex. at 477).

Not only did those cases rely on a militia-connected understanding
of the right, but most of them also grounded their decisions in the distinct
rights created under their analogous state constitutional provisions. See
Andrews, 50 Tenn. at 177-78 (relying on the state constitutional provi-
sion granting citizens a right to keep and bear arms “for their common
defense” and permitting legislative regulation of “the wearing of arms,
with a view to prevent crime”); English, 35 Tex. at 478-79 (explaining
that the “[Texas] Constitution, however, confers upon the Legislature the
power to regulate” the right to keep and bear arms); Hill, 53 Ga. at 479
(explaining that the state constitution expressly provides, as a qualifica-
tion to the right to keep and bear arms, that ‘the general assembly may

2

prescribe the manner in which arms may be borne™). The states’ reliance
on state, rather than federal, constitutional guarantees diminishes the
instructive value of these cases.

CONCLUSION

As Bruen explained, “when it comes to interpreting the Constitu-

tion, not all history is created equal.” Bruen, 142 S. Ct. at 2136. Rather,

16
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“[c]onstitutional rights are enshrined with the scope they were under-
stood to have when the people adopted them.” Id. (quoting Heller,
554 U.S. at 63435 (emphasis in original)). So, evidence closer in time to
the Second Amendment’s adoption is most relevant for understanding
the Amendment’s scope. Of course, evidence of historical regulations
through the end of the nineteenth century could be relevant, but only to
the extent that it confirms what prior evidence “already ... established.”
Id. at 2137 (quoting Gamble v. United States, 139 S. Ct. 1960, 1976
(2019)). Otherwise, Gamble clarified that Heller’s interest in mid- to late-
19th-century commentary was secondary.” Id.; Gamble, 139 S. Ct. at
1975-76 (Heller considered this evidence “only after surveying what it
regarded as a wealth of authority for its reading”).

The Second Amendment protects the right to possess handguns,
both in the home and in public, for the purpose of self-defense. McDonald
v. City of Chi., 561 U.S. 742, 767 (2010); Bruen, 142 S. Ct. 2121. And New
York fails to identify a single similar or analogous place-of-worship re-
striction before 1870. So, on this record, when the first analogous place-
of-restriction surfaced in 1870, there was no historical traditional at all

of such regulations. Sweeping aside the irrelevant evidence New York

17
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offers, including the territorial statutes, local ordinances, and judicial
precedent, see supra Sect.l.A.2, it only identified four statutes—enacted
between 1870 and 1877—that arguably support its restriction here. But
“[t]hat 1s surely too slender a reed on which to hang a historical tradition
of restricting the right to public carry,” including in places of worship.
See Bruen, 142 S. Ct. at 2149. This Court should affirm.
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