
August 6, 2019 

By Hand Delivery 

The Honorable Joshua Kaul, Attorney General 
Wisconsin Department of Justice 
State Capitol, Room 114 East 
Madison, Wisconsin 53702 

Re: Request for a formal opinion of the attorney general 

Dear Attorney General Kaul: 

On behalf of Governor Tony Evers, I am requesting a formal attorney general opinion 
regarding the applicability of 2011 Act 21 ("Act 21 ") to an agency's ability to promulgate or 
enforce certain administrative rules, specifically: 

(1) Whether state agencies may promulgate administrative rules pursuant to a
statute that provides for explicit, broad rulemaking authority; and

(2) Whether an agency may rely on explicit, broad rulemaking authority to prescribe
standards, requirements, or thresholds in an administrative rule,

The Wisconsin Statutes require state agencies to promulgate administrative rules for "each 
statement of general policy and each interpretation of a statute which it specifically adopts 
to govern its enforcement or administration of that statute." Wis. Stat.§ 227.10(1). At the 
same time, agencies may only promulgate an administrative rule if authorized by statute, 
and statutes that describe an agency's general powers or duties do not provide rulemaking 
authority. Wis. Stats.§§ 227.10(2m), 227.11(2)(a)2. 

State law, however, frequently provides broad, explicit grants of rulemaking authority. Most 
importantly, pursuant to Wis. Stat.§ 227.11(2)(a), each agency "may promulgate rules 
interpreting provisions of any statute enforced or administered by the agency, if the agency 
considers it necessary to effectuate the purpose of the statute ... " Similarly, when state law 
mandates an agency take a particular action, the agency has explicit rulemaking authority 
to do so, Wisconsin Ass'n of State Prosecutors v. Wisconsin Employment Relations Comm'n, 
2018 WI 17, ,r 42, 380 Wis, 2d 1, 25, ("[S]tatutory mandates are also statutory 
authorizations , , , [An agency] is expressly authorized under the statute to execute any 
predicate acts which are necessary to carrying out its mandated duties,"). 

In addition, state law frequently provides specific agencies with broad grants of rulemaking 
authority. The Department of Transportation, for example, "may make reasonable and 
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