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The Committee on Mental Health and the Justice System has convened since September
2018 to develop and recommend comprehensive, evidence-based best practices and
cross-agency protocols to improve the administration of justice for persons with mental
iliness. Combined, the Committee possesses over 500 years of experience in the legal,
judicial, behavioral health, and advocacy fields, and many members have dedicated their
careers to serving individuals and families who are living with mental heaith conditions.

The Committee submitted its interim report recommendations in October 2019, this final
report incorporates its work and progress to date, additional findings, and
recommendations. The Committee continues to support all the recommendations made
in the interim report. Detailed information on each Committee meeting can be found on
its website.

Along with its recommendations, the remaining sections of this report include an
executive summary, findings, a detailed overview of the Committee's work and progress
to date, concluding statements, and an Appendix with proposed best practices and
statutory changes, along with constructed personal histories that detail the impact of the
mental health and justice systems on individuals, to support the Committee's
recommendations for change.
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A brief history of the committee and summary of the interim report.
A categorization and summary of the final recommendations.

An outline of immediate actions that can be taken to support the recommendations.
An opportunity to provide feedback
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SECTION I: INTRODUCTION

The Committee on Mental Health and the Justice System has convened since September 2018 to develop
and recommend comprehensive, evidence-based best practices and cross-agency protocols to improve
the administration of justice for persons with mental illness. Combined, the Committee possesses over
500 years of experience in the legal, judicial, behavioral health, and advocacy fields, and many members
have dedicated their careers to serving individuals and families who are living with mental health
conditions.

The Committee submitted its interim report recommendations in October 2019, and submits this final
report to the Arizona Judicial Council, incorporating its work and progress to date, additional findings, and
recommendations. The Committee continues to support all the recommendations made in the interim
report. Detailed information on each Committee meeting can be found on its website.

The remaining sections of this report include an executive summary, findings and recommendations, a
detailed overview of the Committee’s work and progress to date, concluding statements, and an Appendix
with proposed best practices and statutory changes, along with constructed personal histories that detail
the impact of the mental health and justice systems on individuals, to support the Committee’s
recommendations for change.

The Committee wishes to thank all the subject matter experts and key stakeholders who provided critical
input to its work and who had significant impact on its final findings and recommendations.
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SECTION Il: EXECUTIVE SUMMARY

The Arizona judicial branch is recognized as a leader, nationwide, in addressing individuals” mental health
conditions and their impact on communities, the individuals themselves, and families who encounter the
behavioral health and justice systems. Administrative Order 2018-71 charged the Committee on Mental
Health and the Justice System with studying and making recommendations as follows:

e Continue to identify ways for the courts and other justice system stakeholders to effectively
address how the justice system responds to persons in need of behavioral health services.

e Oversee the development of a model guide to help presiding judges develop protocols to work
with the justice system involved individuals with mental and behavioral healthcare needs.
Coordinate a  statewide
summit to share the guide
with judges, court personnel,
mental health professionals,

and justice system recent history of mental illness
stakeholders.

e More than 25% of incarcerated inmates have

e 70% of youth in juvenile justice system live

e Review Arizona's mental
with mental health condition, and 20%

health court standards to
determine whether current experience severe mental illness
performance measures
additional data and to
examine how that data
should be analyzed. Examine how other courts and stakeholders collect data and whether

improved communications between behavioral health and justice system stakeholders could
result in a more effective delivery of services to those who are mentally ill.

e Review court rules and state statutes for changes that can result in improved court processes in
competency proceedings and court-ordered treatment hearings and other hearings where a
litigant may need mental health treatment.

e I|dentify ways the court can work collaboratively with other stakeholders to educate the public on
the use of advance healthcare directives.

e Oversee, as necessary, the implementation of recommendations of the Fair Justice Task Force
relating to the courts and mental health approved by the Arizona Judicial Council.

e Identify opportunities to educate the public on court processes involving individuals involved in
the justice system who have behavioral health treatment needs.

People living with a mental illness experience disproportionate contact with the criminal justice system —
from law enforcement interactions, to arrest, to pre-trial detention, to conviction and incarceration.
Research reveals that more than 25 percent of incarcerated inmates have a recent history of mentalillness
and require ongoing mental health services. As many as 70 percent of youth in the juvenile justice system
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have been identified as living with at least one mental health condition
and 20 percent experience a severe mental illness.!

The rationale behind the criminalization of mental illness largely lies in
the deinstitutionalization of mental health care decades ago when
mental health hospitals were eliminated, which was intended to result
in an increase in community-based access to care. However, funding for
and access to appropriate care to meet mental health needs never
ramped up accordingly in communities. Jail bookings of individuals with
mental health concerns who committed low-level misdemeanors
increased, partly as a way for law enforcement officers to secure
treatment for people who needed it. Thus, the abandonment of mental
health hospitals simply transferred patients to jails and prisons, making
them de facto mental health facilities.

Due to the impact this disproportionality has on individuals, families,
communities, and the system itself, there is a growing understanding of
the need to stop the too-frequent trajectory of individuals living with
mental illness entering the criminal justice system, and to find solutions
to improve access to the mental health system where individuals and
their families can receive proper treatment, services, and supports.

The mental health of justice-involved individuals has a tremendous
impact on public safety, community health and wellness, and both short
and long-term costs of the justice system. With the participation of the
judicial branch, Arizona remains well-positioned to create a cross-
system approach to significantly improve outcomes for people in need
of behavioral health services and supports.

Much of the Committee’s second year of work corresponded with the
challenges brought about by the COVID-19 worldwide pandemic health
crisis, as well as historical events further illuminating issues of racism,
injustice and inequality. But Committee members remained connected
remotely and dedicated — perhaps more than ever — to their charge and
mission. This time of unprecedented change underscores the
Committee’s belief in the judiciary’s role in addressing access to
treatment and justice for individuals living with mental health
conditions.

Over the course of its work, the Committee learned the value of
individuals’ experiences when it comes to understanding the full impact
of a disjointed system for helping such individuals and their families.
Appendix B: Individuals Living with Mental Iliness in the Justice System

! Arizona Department of Corrections. Corrections at a Glance.

When mental health hospitals

were eliminated, and funding for
and access to appropriate care
never ramped up accordingly, jail
bookings of individuals with
mental health concerns who
committed low-level
misdemeanors increased partly
as a way for law enforcement
officers to secure treatment for

people who needed it.

By abandoning mental health
hospitals, patients were simply
transferred to jails and prisons,
making them de facto mental

health facilities.
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includes individual, constructed histories created to provide
examples of the complexities faced by individuals, the justice
system, and its stakeholders when they intersect with someone
living with significant trauma or mental health history. These
stories reflect the experiences of Committee members, and
illuminate the legal, clinical, and practical challenges that
accompany the treatment of people with mental illness who
become involved with the justice system.

The Committee recommends that a research-based entity such
as a university partner use these composites to create a records
review process in order to establish true case studies of
individuals living with mental illness who encounter the justice
system.

Along with the work of this Committee, Arizona’s judicial branch has been working for the past two years
to develop protocols and resources that cross disciplines and focus on the Sequential Intercept Model —
to identify opportunities to intervene as early as possible and prevent justice-involved individuals living
with mental illness from entering or further penetrating the system. The Committee strongly believes the
Supreme Court can further its leadership role in serving this vulnerable population. To this end, it
recommends that the Supreme Court continue the mental health initiatives set forth in the strategic
agenda, Justice for the Future, and that the Supreme Court should encourage state leaders to enhance
the capacity of the justice and behavioral health systems to work together to implement sound,
innovative, and sustainable practices.

One factor that has significantly hampered the ability of this Committee to assess impact is a lack of data.
Although the Committee is aware from anecdotal testimony provided by families and professionals in the
system that people are being denied access to needed involuntary mental health treatment, it was unable
to identify any data being collected to support this conclusion. When collected, data should show that
continuing current practices has a significant negative impact, in the form of unnecessary costs, on
individuals, families, communities, and the justice and mental health systems.

The Committee encourages the Arizona Judicial Council and AOC leadership to review all
recommendations in detail (Section Ill: Findings and Final Recommendations), but emphasizes the
following eight recommendations, in no particular order, as immediate action items:
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Evaluate the impact of jurisdictions’ implementation of the Sequential
Intercept Model and utilize data to make recommendations on how policies,
practices and funding can be improved and redirected to areas identified as
high need. [Recommendation #1]

Develop a framework for educating judges and court staff from initial
orientation throughout the career span, in the areas of understanding trauma,
behavioral health, crisis response, de-escalation techniques, and in existing
judicial oversight mechanisms for people with mental health conditions.?
[Recommendation #2]

Convene a Task Force to create a set of Mental Health Rules for purposes of
improving consistency, clarity and coordination among courts that oversee
matters involving individuals and families living with mental illness.
[Recommendation #4]

Support the creation of justice system/behavioral health position(s) in each
county for the Superior Court, and in Limited Jurisdiction Courts that serve a
high volume of people living with mental illness, to ensure continuity of care
forindividuals involved in Rule 11, Title 36 and Title 14 processes. This includes
elevating, requiring and funding a dedicated clinical liaison (see A.R.S. § 13-
4501) to ensure oversight and coordination of services and support with
AHCCCS and providers. [Recommendation #5]

Amend the four-decades’ old definition of mental disorder in A.R.S. § 36-501,
as described in the “Recommendations” section, by convening a multi-
disciplinary team to ensure that persons who are living with a mental disorder
co-occurring with dementia, traumatic brain injury or intellectual disability can
get needed treatment while ensuring individuals’ rights are protected, and
that people are not subjected to inappropriate, prolonged and unnecessary
inpatient treatment. [Recommendation #10]

Advocate for statutory change to strengthen judicial authority to order
defined services for individuals identified as not having received consistent,
sustained or proper treatment for their mental illness and who continue to
cycle in and out of the criminal justice, probate, and civil mental health
systems. [Recommendation #11]

Utilize telehealth for mental health evaluations and restoration to competency
processes, provided practices noted by the Committee are in place. The AOC
should pursue a statewide contract for providers to deliver specific
teleservices. [Recommendation #19]

Improve the uniform quality of mental health evaluators in Title 36 processes,
in restoration to competency processes, and in Serious Mental lliness
determinations. Mechanisms include up-to-date training in best practices;
standardized reporting formats; clear expectations; and periodic, regular
evaluations. [Recommendation #20]

2 Note: The first phase of this training development is currently underway for initial roll-out in 2020-21.
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SECTION IlI: FINDINGS AND FINAL
RECOMMENDATIONS

The recommendations presented here are based on extensive Committee work,
research, analysis, discussion and stakeholder input. The Committee’s
recommendations are grounded in its initial five key findings. It has also
considered an additional finding related to children’s mental health and
wellness that was not included in its 2019 interim report.

Findings

The civil and criminal justice systems require additional procedures and
resources to identify, as early as possible, mental health conditions in
those who come into contact with the justice system.

While options to divert individuals from the civil or criminal justice
systems are statutorily authorized, these options are not available or
are underutilized across the state, often due to a real or perceived lack
of resources.

People who have been identified as having mental health conditions are
more likely to be detained pretrial and to stay longer in detention due
to the lack of sufficient inpatient treatment and community-based
outpatient treatment options. In some jurisdictions, these individuals
are released without a full continuum of treatment care options and,
consequently, often return to the justice system.

Individuals, families and communities are not currently able to access
adequate behavioral health services in times of need that would allow
for an appropriate level of care along a continuum of services ranging
from no justice involvement to diversion, and from the justice system
to inpatient, secure care.

Arizona must address the unique needs and challenges its rural
communities face in providing services and treatment for those with
mental health conditions who come into contact with the justice
system.

Increased awareness and early identification of mental health
conditions are critical to improving the health and well-being of
Arizonans. And it starts with our children. We must address court-
involved children’s mental health through an interdisciplinary lens that
emphasizes multi-system partnerships, funding collaboration and
accountability to address gaps in service and continuity of care.
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Recommendations

1.

Evaluate the impact of jurisdictions’” implementation of the Sequential
Intercept Model and utilize data to make recommendations on how
policies, practices and funding can be improved and redirected to areas
identified as high need.

Develop a framework for educating judges and court staff from initial
orientation throughout the career span, in the areas of understanding
trauma, behavioral health, crisis response, de-escalation techniques,
and in existing judicial oversight mechanisms for people with mental
health conditions.?

Superior Court Presiding Judges should consider the creation of a
Mental Health Division of the Superior Court. If not possible, the
Presiding Judge should consider authorizing judicial officers to hear all
mental health related matters involving a specific individual.

Convene a Task Force to create a set of Mental Health Rules for
purposes of improving consistency, clarity and coordination among
courts that oversee matters involving individuals and families living with
mental illness.

Support the creation of justice system/behavioral health position(s) in
each county for the Superior Court, and in Limited Jurisdiction Courts
that serve a high volume of people living with mental illness, to ensure
continuity of care for individuals involved in Rule 11, Title 36 and Title
14 processes. This includes elevating, requiring and funding a dedicated
clinical liaison (see A.R.S. § 13-4501) to ensure oversight and
coordination of services and support with AHCCCS and providers.

Fully explore the use of peer navigators in court, often funded through
AHCCCS and ACC/RBHA Health Plans.*

Implement a cross-disciplinary data repository or locator for courts to
access when an individual living with mental health conditions is in
multiple courts.

Continue to support specialty courts and collaborative groups that have
been working together through resources provided by Arizona’s Mental
Health and Justice System Summits. Jurisdictions creating new specialty
or treatment courts are encouraged to set a well-defined target
population; identified goals and outcomes; and tracking measures.

3 Note: The first phase of this training development is currently underway for initial roll-out in 2020-21.

SNOILVANIWINOO3IYH

4 Peer navigators, also known as Peer Recovery Support Specialists (PRSS) are individuals with lived experience of

behavioral health and/or substance use recovery who have received specialized training on how to use their
experience to help others. More information, including AHCCCS' approved PRSS Training Pr
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9. Partner with the National Center for State Courts to update the Mental
Health Court Standards and data collection requirements and to
develop an evaluation framework. Communicate the necessary
guidelines and components for developing such courts or coalitions.®

10. Amend the four-decades’ old definition of mental disorder in A.R.S. &
36-501 by convening a multi-disciplinary team to ensure that persons
who are living with a mental disorder co-occurring with dementia,
traumatic brain injury or intellectual disability can get needed
treatment while ensuring individuals’ rights are protected, and that
people are not subjected to inappropriate, prolonged and unnecessary
inpatient treatment.

11. Advocate for statutory change to strengthen judicial authority® to order
defined services for individuals identified as not having received
consistent, sustained or proper treatment for their mental iliness and
who continue to cycle in and out of the criminal justice, probate, and
civil mental health systems.

SNOILVAN3NNOO3d

12. Introduce legislation to amend the definition of persistent or acute
disability (PAD) in A.R.S. § 36-501 to recognize that causing harm to self
or others is one of the possible consequences of not getting treatment
for a severe mental disorder that substantially impairs judgment,
reason, behavior or capacity to recognize reality.

13. Encourage counties to mandate that SMI evaluations and
determinations be made concurrently with the court ordered
evaluation process. This can be accomplished by including a specific
order that the SMI evaluation and determination be made. Education is
required to ensure judicial officers are aware of this process.

14. Encourage the review and revision of AHCCCS’ schedule of qualifying
diagnoses to ensure that it includes the mental disorders which cause
significant functional impairment, and which are thought to be
treatable with psychiatric treatment.”

15. Require all persons who conduct SMI evaluations and determinations
to receive the most up-to-date education about the process,
procedures and protocols developed to make accurate and timely SMI
determinations. AHCCCS should be responsible for providing this
education on a regular basis.®

5 Mental Health Court Advisory Committee (2014).

6 “Enhanced Services Orders” referred to in the interim report are being referred to as strengthening judicial
oversight in the final report.

7 AHCCCS reviews the schedule of qualifying diagnoses on an annual basis.

8 AHCCCS sets quality, performance and training expectations for its contracted health plans and SMI
determination entity in its contracts and policies.
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16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

Look for ways for AHCCCS and the Courts to improve for the public the quality of and access to
the justice and public and private health care information made available to Crisis Response
Network for purposes of making an SMI determination

Revisit proposals introduced in the 54" Legislature, Second Regular Legislative Session (2020) that
were put on hold due to the COVID-19 health crisis related to changes within the Title 36 system
and the justice system overall, including but not limited to HB 2581. Utilize the Committee’s
research, findings and recommendations as potential avenues for further refinement and
improvement, while ensuring that any recommendations for changes to the Title 36 system
protect individuals’ rights and prevent inappropriate, prolonged or unnecessary inpatient
treatment, as well as to protect public safety.

Implement Best Practices in Restoration to Competency as previously approved and promulgated
by the Committee.

Utilize telehealth for mental health evaluations and restoration to competency processes,
provided practices noted by the Committee are in place. The AOC should pursue a statewide
contract for providers to deliver specific teleservices.

Improve the uniform quality of mental health evaluators in Title 36 processes, in restoration to
competency processes, and in Serious Mental lliness determinations. Mechanisms include up-to-
date training in best practices; standardized reporting formats; clear expectations; and periodic,
regular evaluations.’

Direct local jurisdictions to evaluate the current pay rates of the mental health experts’ contracts,
and where needed, to increase them.

Support legislation introduced that will improve the implementation of A.R.S. § 13-4503 (E) and
Rule 11.2 for cases involving misdemeanor defendants in limited jurisdiction court competency
proceedings.

Adopt protocols in Superior Courts with a corresponding LIC handling competency proceedings
to provide an efficient mechanism to move a misdemeanor defendant between criminal and civil
court in a timely fashion when the originating case is at the LIC level.°

Encourage the development of court-based models that provide immediate access to mental
health and human services for misdemeanor defendants, including substance use treatment,
employment and housing.

Confer with university partners about establishing a program and research project among social
work, counseling, psychology and criminal justice professionals to: develop future forensic
psychological scientists (through a university program); an evidence-based certification process
for psychologists that will enhance standards of practice and quality control in forensic mental

9 See AHCCCS Medical Policy Manual (AMPM) 320-P and 320-0.
10 Finalized Protocols and Order templates can be found here.
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26.

27.

28.

29.

30.

health services; and a training center to disseminate scientific and
evidence-based information relevant to professional judgments in
forensic mental health, forensic science, and the law.

Pursue and implement curriculum changes identified by the Committee
in advance of the next Legal Competency and Restoration Conference,
in partnership with a team of subject matter experts, including the
university partnership.

Encourage advocates to pose the issue of allowing evidence of a mental
disorder as an affirmative defense to a defendant’s mens rea with the
legislature.

Develop a framework for children, similar to Stepping Up, utilizing the
concept of the Sequential Intercept Model through a child-focused lens
that emphasizes prevention and early involvement in behavioral health
services for children and families.

Establish a statewide coordinating body with representation from all
three branches of government, the community, and people with lived
experiences, to focus on improving the delivery of mental health
services, data collection and analysis.

Create a standing Committee of the Arizona Judicial Council focused on
mental health issues across the civil treatment and criminal justice
systems.

SNOILVAN3IWINOO3YH
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SECTION IV: STATUS UPDATE AND ACCOMPLISHMENTS

This section details the Committee’s progress on the recommendations from its 2019 Interim Report,
along with the charge to the Committee by Administrative Order 2018-71. Interspersed within this status
update are the recommendations detailed in the Recommendations section of the report.

Interim Report Recommendations: Cross-Disciplinary Collaboration
and Best Practices

» Encourage the Administrative Office of the Courts to partner with a research-based institution to
study the impact of implementation of the Sequential Intercept Model as well as the impact of
chronic, repeat offenders, particularly as it relates to community-based techniques, recidivism,
and a reduction in costs to the judicial system. [Recommendation #1]

STATUS UPDATE

Approximately twenty (20) general jurisdiction and limited jurisdiction courts have been convening since
March 2019 to develop local mental health protocols and collaborations, following the Sequential
Intercept Model (SIM) framework. Jurisdictions have been working to map out how an individual with
mental health conditions moves through the justice system, and to develop methods, procedures, policy
and programs to improve the system’s response for individuals and families impacted by mental health
conditions. As a result of this focused work, jurisdictions have developed options available for
improvement, including staffing models, community collaborations, and enhancing elements within the
justice system.

The Committee reinforces its interim report recommendation to evaluate the impact of the
Sequential Intercept Model and stresses the importance of utilizing this impact data to make
recommendations as to how policies, practices and funding can be revised and redirected to areas

identified as high need. [Recommendation #1]

In February 2020, the National Center for State Courts and AOC were awarded a technical assistance grant
by the State Justice Institute to assess and capture what Arizona has already completed in this area and
determine which efforts have had the greatest impact. As a result of COVID-19, the March 2020 Mental
Health Summit and NCSC site visits were canceled. It is the Committee’s hope that the technical assistance
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rant will still be carried out, as it is important to study the impact of the work that is being done and to
make recommendations for continuous improvement.!

» Develop comprehensive training for judges and court staff in the areas of behavioral health and
crisis response. [Recommendation #2]

» Encourage and support the provision of mental health training and information for justice

system stakeholders, including:

a. Training on signs and symptoms of mental health conditions, including mental health first
aid, as well as eligibility criteria for and availability of mental health services.

b. Mental health training on Title 13, Title 36 and Title 14 statute and case law as it relates to
persons with mental health conditions.

c. Use of the orders and standards as provided in A.R.S. § 36-540 that allow for assisted court
ordered involuntary outpatient treatment or a combined outpatient-inpatient order.

d. Secondary trauma training and comprehensive training on Adverse Childhood Experiences
(ACEs) for judicial officers, court staff, law enforcement, probation, and corrections officers
and staff. [Recommendation #2]

STATUS UPDATE

In January 2020, the AOC, in partnership with several Committee members and key stakeholders
convened a team of subject matter experts to develop a series of judicial training modules to increase
awareness and understanding of mental health and of the experiences of individuals with mental health
conditions in the courtroom. The modules include access to specific resources to assist in the delivery of
services and improve the administration of justice for these individuals. Judges and court staff must also
practice self-care to maintain their own mental health and capacity to serve in high conflict, high stress
environments.

Through a partnership between the AOC, this Committee, the Family Court Improvement Committee, the
NARBHA Institute, Mental Health First Aid trainers, and Arizona State University — Center for Applied
Behavioral Health Policy, Watts College of Public Service and Community Solutions, and School of Social
Work, a series of learning modules and resources are being created or delivered, including:

e Online module 1: General mental health, empathy-building, and de-stigmatization.

e Online module 2: Trauma informed courtrooms, to include: hands-on application and specific
strategies for judges in trauma informed courtrooms, and secondary trauma impact on judicial
officers and court staff.

e Online module 3: Cross-communication within the judicial branch when a person with mental
health conditions is involved in multiple courts; to include legal/judicial content, best practices,
and community resources.

1 1n addition to existing partnerships within the state and with the National Center for State Courts, AOC and
individual courts can access resources through SAMHSA’s Gains Center, including the work detailed in the
publication, Data across the Sequential Intercept Model: Essential Measures which details essential measures for
data and information sharing across the SIM.
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e Hybrid online and in-person module 4: Leadership, empathy and self-care for judicial officers.
Additional support provided to accomplish transfer of learning. Developed in partnership with
ASU and the Family Court Improvement Committee.

e “Library of Resources” that will be developed by AOC and subject-matter experts as an
accompanying piece of the mental health training modules, featuring bench-specific information
and resources that can be adjusted as law, policy, and practice changes.

Staff from the AOC have also been working with the National Center for State Courts on the development
of national training curricula on mental health and the justice system.

During the team’s work with staff, it was determined that judicial officers would most benefit from
immediate training on mental health as well as on trauma-informed courtroom and leadership.

In partnership with the Committee, the AOC should develop a program for judges and court staff to
receive education at new judge and employee orientation, as well as across all their career spans, in
the areas of understanding trauma, behavioral health, crisis response, de-escalation techniques, and
developing awareness of existing oversight mechanisms for people with mental health conditions.

[Recommendation #2]

The team determined that the judiciary would best be served by creating a library of resources for judicial
officers and court staff to better understand the options available to help people with mental health
conditions — statewide, locally, and across all divisions of the judiciary. These options and resources may
include specific statutes and rules, judicial orders and status reports, deflection and diversion options,
treatment resources available, and requirements for treatment providers.

As a result of the training team’s work and
SIM/Mental Health Protocol development in
local jurisdictions, discussions have taken place The Supreme Court should
regarding the need for a separate Mental convene a Task Force to create a
Health Division in Superior Courts. While this set of Mental Health Rules.
should be determined by each Presiding Judge,
the Committee strongly encourages such a
division be created to incorporate elements it
identifies as high impact opportunities for collaboration and success. In order to accomplish this and other
recommendations presented by the Committee, the Supreme Court should convene a Task Force to create
a set of Mental Health Rules. *

12 please also see the completed work of the Probate Rules Task Force for relevant changes to probate and
guardianship rules.
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Individuals with mental illness often appear in both municipal courts and every superior court division —
criminal, civil, probate, family and juvenile. By establishing a “one judge” concept for individuals with
mental illness, and utilizing a treatment court, team-based approach, courts and behavioral health
providers can more effectively and efficiently serve this population. The Committee has made
recommendations to establish this concept and create cross-training opportunities and Mental Health
Rules. Several jurisdictions working on mental health protocol development agree that the cross-over
within the population lends itself to the “one judge” concept or treatment court model.

Each Superior Court Presiding Judge should consider the creation of a Mental Health Division for

purposes of coordination and continuity of care for individuals living with mental illness.

[Recommendation #3]

If the individual Superior Court cannot implement a Mental Health Division, it should consider authorizing
judicial officers to hear all mental health related matters involving an individual living with mental illness.

> Leverage existing resources to create a justice system/behavioral health position available in each
court, allowing for coordination of services and supports with AHCCCS and providers for justice-
involved individuals with behavioral health needs. [Recommendations #5]

STATUS UPDATE

To help support any newly created Mental Health Division or cross-division efforts, the Committee
recommends the creation of justice system/behavioral health position(s) in each Superior court, and
in Limited Jurisdiction Courts that serve a high volume of individuals living with mental illness, for
the purpose of ensuring continuity of care for those individuals who encounter the justice system

through the Rule 11, Title 36 and Title 14 processes. [Recommendation #5]

This includes elevating, requiring and funding a dedicated clinical liaison (see A.R.S. § 13-4501) to oversee
and coordinate with AHCCCS and providers services and supports for justice-involved individuals with
behavioral health needs.*®

13 NOTE: This position currently exists in Pinal County. Other jurisdictions that have recently considered
implementing this position, through a redirection of existing funds or positions include City of Phoenix Municipal
Court and Maricopa County Superior Court, Probate and Mental Health Division.
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Further, the Committee recommends that Courts fully explore the use of peer navigators in court,
often funded through AHCCCS and ACC/RBHA Health Plans. The use of peer navigators has been
found to be very effective in assisting patients/defendants in their recovery and preventing

recidivism. [Recommendation #6]

In order to facilitate information-sharing among courts, the Committee has outlined the necessary
elements to be included in a centralized
repository to provide judicial officers with access
to Rule 11, Title 36 and Title 14 information from A CENTRALIZED CROSS-DISCIPLINARY
other courts on a patient/defendant who is REPOSITORY SHOULD BE IMPLEMENTED
involved in a legal proceeding in their courtroom
(Appendix C: Cross-Jurisdiction Mental Health
Data Repository). The Committee maintains its
recommendation to encourage the AOC to
implement this cross-disciplinary repository.

TO FACILITATE INFORMATION-SHARING
AMONG COURTS.

> Continue to support the development of therapeutic or problem-solving courts which incorporate
law enforcement, prosecutors, defense attorneys and community providers to provide access to
treatment for individuals with behavioral health and co-occurring disorders. [Recommendation #8]

STATUS UPDATE

The Committee has continued to learn from jurisdictions across the state that have existing specialty
courts or are otherwise working to address individual and community behavioral health treatment and
service needs. Through the implementation of Mental Health Protocols across the state, courts have
proven an ideal force for convening community stakeholders to develop protocols and processes that
better address how the courts administer justice for those with behavioral health treatment needs.

The Committee encourages the AOC and Arizona Judicial Council to continue their commitment to
specialty courts and other collaborative groups that have been working together for several years
through resources provided by the National Center for State Courts and through Arizona’s Mental

Health and Justice System Summits. [Recommendation #8]

Examples of such collaborative courts are identified in Appendix D: Collaborative Court Model Examples
as models for both limited jurisdiction and general jurisdiction courts to explore for replication and
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mentoring opportunities. While certainly not an exhaustive list of the work being done statewide, these
models highlight collaboration, innovation, and cross-disciplinary opportunities for more effectively
serving individuals and families living with mental health conditions in their communities. The Committee
recommends jurisdictions ensure they set a well-defined target population; identified goals and
outcomes; and tracking measures to be adjusted accordingly.

» Develop the concept of a tiered approach to the “Mental Health Court” designation, which includes
providing support for jurisdictions along a continuum. [Recommendation #9]

STATUS UPDATE

In addition to the approaches identified directly above, the Committee recommends that the AOC partner
with the National Center for State Courts to evaluate and revise as needed the current Mental Health
Court Standards and data collection requirements. Any jurisdiction or partnership committed to
improving the administration of justice for individuals and families living with mental health conditions
should be recognized for its value to the community. Therefore, offering a tiered approach or mentorship
model, especially for jurisdictions with limited resources, can have a greater impact than requiring courts
to adhere to specific standards and data collection requirements in order to be recognized as a program
or specialty court. Further, the Committee recommends that the AOC and NCSC develop the necessary
guidelines for developing such courts or coalitions to include an evaluation framework.

Interim Report Recommendations: Title 36 Statutory and System
Improvementsi4

» Change the definition of “mental disorder” found in A.R.S. § 36-501(25) to include neurological
and psychiatric disorders, substance use disorders which co-occur with mental health
conditions, along with mental conditions resulting from injury, disease, and cognitive disabilities
for the purpose of being eligible to receive mental health services pursuant to Title 36 civil
commitment statutes. [Recommendation #10]

» Create an “Enhanced Services” program in A.R.S. § 36-540 allowing a judge to mandate the
provision of specific services for individuals who have shown that they cannot or will not adhere
to treatment and who, as a result, pose a substantial risk of harm to themselves or others, and
to require the court to provide hands-on, in-court oversight. [Recommendation #11]

> Amend the definition of “persistent or acute disability” (PAD) in A.R.S. § 36-501 to identify a
substantial probability of causing harm to others as a possible consequence of the condition not
being treated. In addition, changes are recommended under A.R.S. §§ 36-524 and 36-526 to
allow screeners and evaluators to immediately hospitalize a person regardless of the category
presented if the emergency standard in the statute is met. [Recommendation #12]

14 “Enhanced Services Orders” referred to in the interim report are being referred to as strengthening judicial
oversight in the final report.
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“One factor has significantly hampered the ability of this

Committee to address its charge to assess the impact of its

recommendations: a lack of data.”

STATUS UPDATE

In its Interim Report, the Committee recommended the above-referenced three specific changes to Title
36.%° The Arizona Judicial Council directed the AOC and Committee to spend more time during the next
year to understand how the three legislative proposals might impact stakeholders in the justice and
mental health systems.

In response, the Committee has committed to research, discussion and engagement with several
stakeholders from across the judicial, legal, behavioral health, mental health advocacy, peer and family
support and disability communities. As a result, it has begun to build partnerships within the justice and
mental health communities dedicated to improving the response of the justice and mental health systems
to persons with a mental illness. This process has allowed for education between stakeholders and
committee members and has fostered critical consensus building on how we can improve the
administration of justice for such persons.

One factor has significantly hampered the ability of this Committee to address its charge to assess the
impact of its recommendations: a lack of data. It has strived to collect and analyze available data to show
the cost of systemic failures for individuals who routinely interact with the behavioral health and the
justice systems. Although anecdotal testimonial evidence provided by families and professionals in the
system showed that people are denied access to needed involuntary treatment based on the current
language in the definition of mental disorder, the Committee was unable to identify any data to support
this conclusion. It is strongly recommended that the AOC, Superior Courts and AHCCCS, along with
interested research partners and the state’s Health Information Exchange (HIE), Health Current, convene
a collective effort to address these data concerns. Doing so will have a lasting impact on our ability to
move positive change forward.

DISCUSSION AND DETAILS

Mental Disorder Definition

The Committee continues to support the Interim Report recommendation to amend the definition of
“mental disorder” as currently defined in statute.'® Under that definition, some screeners and evaluators
have taken the position that if the person presents as intoxicated, they are screened out of the system
because the current definition “distinguishes” mental disorders from substance use disorders. In addition,
the mental health treatment system is not meant to be a system for the involuntary treatment of
substance use disorders.

Amending the definition of “mental disorder” as proposed will clarify that persons presenting with a
substance use disorder are not automatically excluded from consideration of having a mental disorder,

15 See Appendix M, Interim Report, Appendices B-D.
16 See Appendix M, Interim Report Appendix B.
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which allows mental health intervention to occur at an earlier intercept
point and advances our commitment to the Sequential Intercept Model
framework.

Although concern regarding increased costs to the system was
expressed by some mental health treatment providers and system
stakeholders, it was acknowledged that these individuals do end up in
the justice system and get passed back to the mental health treatment
system; however, they are re-entering the mental health treatment
system later, through the “PAD"” process.

The current definition of “Mental Disorder” in A.R.S. § 36-501 is
over 40 years old. The Committee believes that the Court and its
stakeholders should craft a proposed a revised definition that will
assure that persons living with a mental disorder co-occurring
with dementia, traumatic brain injury (TBI) or intellectual

disability can get needed treatment. [Recommendation #10]

But it still must protect individuals’ rights, by ensuring people are not
subjected to inappropriate, prolonged and unnecessary inpatient
treatment. These individuals, when properly evaluated and treated,
may respond to psychiatric treatment. Once properly treated,
individuals can safely return to their community, which has a positive
impact on their lives, their family, and the community overall.

The Committee recommends that, in partnership with members
of the legislative and executive branches of the government and
staff, a multi-disciplinary team with expertise in psychiatric
disorders, neurological conditions, intellectual disabilities,
traumatic brain injuries and substance use disorders, be convened
to finalize the proposed new definition of mental disorder.

[Recommendation #10]

This proposal also seeks to clarify when persons with a mental disorder
that co-occurs with a neurological condition, intellectual disability or
TBI, should be considered for involuntary mental health treatment. The

The current statutory definition is

over 40 years old and
“distinguishes” mental disorders
from substance use disorders if a

person presents as intoxicated.
Revising the definition will clarify:

e that persons presenting with
a substance use disorder are
not automatically excluded,
which allows earlier mental
health intervention.

e when persons with a mental
disorder co-occurring with a
neurological condition,
intellectual disability or TBI
should be considered for
involuntary mental health

treatment.
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process for evaluating and treating mental disorders must be
thoughtful and inclusive, to ensure that individuals needing
evaluation or treatment are provided the opportunity to be
evaluated and to receive involuntary mental health treatment
where appropriate.

The Committee recognizes the valid concern of the disability
advocacy community that including persons with certain co-
occurring neurological conditions, such as dementia or TBI, as
well as those with an intellectual disability, may result in these
persons being inappropriately transferred from or abandoned
in the mental health treatment system. In order to alleviate
some of the concerns related to court ordered evaluation and
treatment (COE/COT), there should be assurances that people
have not been court ordered based solely on a neurological, developmental or intellectual disability,
and/or a TBI. The fear is that, if the definition of mental disorder is revised as proposed, more people with
these co-occurring conditions will be added to the involuntary mental health treatment system. The result
would be significant unreimbursed costs to mental health treatment facilities for inpatient care past the
date they can be safely discharged and could subject the person to prolonged unnecessary placement in
a facility not equipped to treat the co-occurring condition.

The Committee believes that these concerns can be alleviated through the work of an inclusive, multi-
disciplinary team of experts, as noted in the recommendations.’

Persons cannot be compliant with court orders to receive treatment if the network of service providers
is inadequate. Therefore, attention should also be given to this need statewide, and especially for
individuals and families in rural communities. This may be considered through policy or legislative changes
to expand the network of screeners, evaluators, and behavioral health service providers.

The Committee recommends counties and AHCCCS, who are responsible for funding and oversight of the
court ordered evaluation and treatment process, be required to do the following:

1. Review and revise the screening and evaluation forms to assure that relevant information is
provided for meaningful screening and evaluation and the forms are housed in one place that is
accessible to all;

2. AHCCCS and counties collaborate to develop and implement metrics and policy for screeners and
evaluators;

3. AHCCCS and counties collaborate to develop a training guide that explains the metrics, policy,
evaluation and screening requirements;

17 Of note, the Committee has carefully considered the U.S. Supreme Court decision, O/mstead v. LC, based on the
Americans with Disabilities Act (ADA). In this landmark decision, the Court held that people with disabilities have a
qualified right to receive state funded supports and services in the community, rather than institutions, when the
following three-part test is met: (1) The person's treatment professionals determine that community supports are
appropriate; (2) The person does not object to living in the community; and (3) The provision of services in the
community would be a reasonable accommodation when balanced with other similarly situated individuals with
disabilities.
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Existing statutes do not go far enough to authorize the court to play a

significant role in holding the treatment system - both providers and payors -
and the patient accountable.

4. AHCCCS should enact rules, policy and procedure to ensure that the screening and evaluation
forms are consistently applied statewide (AHCCCS has the authority and is required under A.R.S.
§ 36-502 to do so); and

5. Training should be required to be completed every 2 years by any individual and entity
administering screening and evaluation, with AHCCCS oversight of the training curriculum and
participation.!®

6. Data collection and analysis should be built into the process in a collaborative manner, to assess
current needs, monitor effectiveness, and make recommendations for collaborative change.

Strengthening Judicial Oversight1®

The Committee continues to support the recommendation for statutory change to strengthen the
court’s authority to order and monitor treatment services, previously titled “Enhanced Services
Orders,” for individuals who are identified as not having received consistent, sustained or proper
treatment for their mental illness and who continue to be inadequately served, cycling in and out of
the criminal justice, probate, and civil mental health screening, evaluation and treatment systems.

[Recommendation #11]

While existing statutes allow conditional outpatient treatment pursuant to an outpatient treatment plan,
they do not go far enough to authorize the court to play a significant role in holding the treatment system
— both providers and payors — and the patient accountable. Current outpatient treatment plans are not
utilized as an oversight tool or to ensure consistent treatment and continuity of care.

Most people who come into the involuntary mental health treatment system are evaluated, ordered to
comply with treatment from a community treatment provider. After complying with the treatment
regime, they stabilize and are able to manage their illnesses without continued contact with the
involuntary treatment system. However, there is a small percentage of individuals who are chronically
non-compliant with the treatment regime and for whom the providers are unable to either prevent non-
compliance or to reengage the patient in treatment. These individuals continue to cycle between the
justice and mental health treatment systems with considerable impact on them, their families, and the
justice and mental health systems. The result is that both systems fail the individual and incur significant
unnecessary cost by continuing to do the same thing over and over again while expecting a different
outcome. Constructed composite stories that exemplify the need for this recommendation can be found

18 pursuant to IGAs AHCCCS administers the COE process for Pima (screening only), Maricopa and Coconino
(screening and evaluation).

1% “Enhanced Services Orders” referred to in the interim report are being referred to as strengthening judicial
oversight in the final report.
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There is a small percentage
of individuals who are
chronically non-compliant
with the treatment regime
and for whom the providers
are unable to either prevent
non-compliance or to
reengage the patient in
treatment. These individuals
continue to cycle between
the justice and mental
health treatment systems
with considerable impact on
them, their families, and the
justice and mental health
systems. The result is that
both systems fail the
individual and incur

significant unnecessary cost

by continuing to do the
same thing over and over
again while expecting a
different outcome.

in Appendix B: Individuals Living with Mental lliness
in the Justice System of this report. Likewise, the
potential financial costs of extreme chronic
offenders can be seen in the 2016 report, Extreme
Chronic Offenders — Maricopa County.

A substantial amount of testimony from families and
professionals in both the justice and mental health
systems clearly demonstrated the impact of system
failures for people who continuously cycle through
both systems. The lack of accessible, relevant,
reliable data hampers the ability to assess how the
enactment of strengthened judicial oversight might
impact stakeholders. However, the Committee
believes that, when collected, the data will show
that current practices have a significant negative
impact on individuals, families, communities, and on
the justice and mental health systems in the form of
unnecessary costs.

Currently, when an individual qualifies for a Court
Order for Treatment, a written outpatient treatment
plan is submitted for court approval, after which the
court orders a mental health treatment agency to
administer and oversee treatment. The information
gathered by the Committee, however, indicates that
outpatient treatment plans submitted to the court
are often not specific enough to clearly identify the
treatment needs of the patient or to meet the
statutorily mandated contents of such plans set
forth in A.R.S. § 36-540.01. Moreover, there is no
standardization of plans, as to format or content
among the various jurisdictions. And, because there
is no person or agency mandated to monitor the
actions of the treatment agency after the court order
is issued, the delivery of services to address the
needs of the patient is often inconsistent, untimely
and insufficient to maintain the patient’s stability
and prevent decompensation.

As a result, such individuals repeatedly enter the
system, do not receive appropriate available
treatment, and fail to comply with treatment
specified by the provider. After the provider loses
contact with the patient, the court order is
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terminated or elapses without compliance with the treatment plan. We
must figure out a different way to assist and support individuals who are
stuck in this revolving door and failed by the current systems.

To address these issues, in its Interim Report the Committee
recommended a draft proposal for new legislation to allow the court to
enter an Order for Enhanced Services, see Appendix M: Interim Report
Appendices B, C, D and E in this report. In ongoing meetings and
discussions with stakeholders, it became clear that the title “Enhanced
Services” may have been misleading. As the result, in this final report
the term, “Strengthening Judicial Oversight” has been applied without
other changes to the recommendation. The proposed legislation’s goals
remain the same:

1. Provide criteria for the identification of individuals who have
shown that they cannot or will not adhere to treatment.?

2. For those individuals identified, provide clear authority for the
Superior Court to oversee the creation of a detailed specific
outpatient treatment plan to address the individual’s need for
treatment and supervision and mandate the provision of
appropriate available services to the patient, and,

3. Provide the Superior Court with clear authority to exercise the
degree of oversight necessary that will ensure that the
outpatient treatment provider addresses the patient’s
treatment needs in a timely and effective manner and to closely
monitor the patient’s adherence to the treatment prescribed in
the Treatment Plan.

While the Committee believes this change is needed, it understands the
difficulty in creating new statutes. Consequently, it has explored the
court’s authority under existing statutes to accomplish some of its goals.
Although no existing statutes provide specific criteria for identifying
those who continue to cycle in and out of the behavioral health and
justice systems, in Appendix K: Strengthening Judicial Oversight the
Committee identifies, discusses and makes recommendations for the
use of the existing statutes that provide the court with some authority
to exercise more oversight where needed to ensure proper treatment
and compliance. These could help strengthen judicial oversight even
without legislative changes.

Provide criteria to identify those

who cannot or will not adhere to

treatment.
Authorize the Superior Court:

(1) to oversee creation of a
detailed specific outpatient
treatment plan for those
identified;

(2) to mandate provision of
appropriate available services

to patient;

(3) to exercise necessary
oversight that will ensure
patient’s needs are timely and
effectively addressed by
outpatient treatment provider;

and

(4) to monitor patient’s

adherence to treatment plan.

20 The language in the proposed statute was modeled from several states’ laws authorizing Assisted Outpatient
Treatment Orders. See Appendix H: AOT Criteria: State Statutory Language Selection.
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The Committee recommends seeking legislation to amend the definition of persistent or acute
disability (PAD) in A.R.S. § 36-501 to recognize that causing harm to self or others is one of the
possible consequences of not getting treatment for a severe mental disorder that substantially
impairs judgment, reason, behavior or capacity to recognize reality. The proposal would also amend
A.R.S. §§ 36-524 and 36-526 by adding the PAD and grave disability categories to the statutes which

authorize emergency hospitalization for psychiatric treatment. [Recommendation #12]

Arizona statutes do allow for a person to be hospitalized in an emergency without prior court approval
pursuant to A.R.S. § 36-524. Emergency hospitalization is permitted where the evaluation agency finds
that during the time necessary for pre-petition screening the person is “likely without immediate
hospitalization to suffer serious physical harm or serious physical harm or serious illness or is likely to
inflict serious physical harm upon another person.” However, this statute only applies to persons
considered to be a danger to self or a danger to others and does not apply to someone determined to
have a persistent or acute disability (PAD) or who is Gravely Disabled. As justification for the exclusion of
PAD from the emergency hospitalization statute, some point to the fact that the current definition of PAD
does not include a potential danger to others as the result of the deteriorating mental health disorder and
therefore should not be subject to immediate hospitalization without prior court approval.

Currently, when someone is applying for court ordered evaluation using the definition of PAD, the
person’s condition is viewed as “non-emergent” even if there is a clear indication in the person’s history
that they have a severe, persistent mental disorder which is deteriorating and that without immediate
treatment, the person is likely to inflict physical harm on themselves or others. Persons identified in the
screening process as meeting this PAD standard are put onto the “non-emergent” track of the system
requiring a Petition-and-Pick-up process where a Petition for Involuntary Evaluation, sometimes called a
“PAD Petition” is filed with the court and the court issues a Detention Order. This Detention Order is
delivered to a law enforcement agency and the law enforcement has 14 days to detain the proposed
patient and deliver them to an evaluation agency. Because these cases are considered as “non-emergent,”
the pick-up process is sometimes not given high priority by the Sheriff’s Office. It is during this hiatus,
between screening and pick up for the court ordered evaluation, that poses the greatest risk of harm to
the individual and others.

Family members and friends can identify symptoms of the person’s deteriorating persistent illness that,
even though they have not yet acted to harm themselves or others, suggests imminent danger if not
treated immediately. Yet, statutes do not currently allow partners such as law enforcement, or the
screeners and evaluators to react quickly to seek immediate help for a person considered to have a
persistent or acute disability.
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Again, there is lack of data regarding individuals turned away at the point of

emergency hospitalization because they are considered PAD under the current
standard even though they are clearly the largest subset of the population under Court
Ordered Treatment.

That would allow screeners and evaluators to immediately hospitalize a person if the emergency standard
for hospitalization set forth in statute is met, regardless of which category for involuntary treatment a
person fits into.?!

The Committee also recommends adequate and consistent training and education of clinicians,
including hospital physicians and mental health clinicians regarding application of the standard to
ensure that the right people are getting evaluated as emergent vs. non-emergent.

Finally, the issue of a lack of data to assist the Committee must again be raised. After review and discussion
with stakeholders, there appears to be little consistency or ease in accessing data regarding individuals
turned away at the point of emergency hospitalization because they are considered PAD under the current
standard. And yet, when we review the AHCCCS data on the number of people receiving Court Ordered
Treatment, persons found to meet the PAD standard are clearly the largest subset of the population under
COT. Regardless of the availability of relevant data to support this recommendation, the Committee has
been struck by anecdotal evidence that this problem does indeed exist from numerous family members
who have experienced first-hand the inability to get emergency help for a decompensating, potentially
dangerous, mentally ill family member because they are considered only PAD and therefore non-
emergent.

Additional Civil (Title 36) and Criminal (Title 13) Statutory and
System Improvements

SERIOUS MENTAL ILLNESS EVALUATION AND DETERMINATIONS -
RECOMMENDED CHANGES

The Serious Mental lliness (SMI) evaluation and determination process seems to offer opportunities to
improve the care and treatment of individuals in need, along with their families and communities, by
improving access to treatment.

The AHCCCS Policy Manual, Section 320-P — Serious Mental Illness Evaluations and Determinations,
Services for People with Special Circumstances emphasizes:

A critical component of the AHCCCS delivery system is the effective and efficient
identification of individuals who have behavioral health needs due to the severity of their
behavioral health disorder. One such group is individuals determined to have an SMI.

21 See Appendix M, Committee on Mental Health and the Justice System Interim Report and Recommendations,
Appendix D, page 33.
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Without receipt of the appropriate care, these
individuals are at high risk for further deterioration of
their physical and mental condition, increased
hospitalizations and potential homelessness and
incarceration.

SMI is a designation and not a clinical diagnosis. SMl is used to
identify individuals based on both a qualifying psychiatric clinical
diagnosis and significant functional impairment as a result of a
person’s psychiatric condition. Individuals may then be
determined eligible to receive a variety of services provided
through a health plan by an array of community-based agencies,
including case management, medication management,
supported housing, inpatient and outpatient services.

In general, the process flows as follows:

o Arequest is made for SMI evaluation by an individual or their health care decision maker, by an
entity, or is ordered in the court’s Order for Evaluation;

e An evaluation is completed by a qualified professional, entity or provider and sub mitted to Crisis
Response Network (CRN); and

e The determination is made by CRN which holds a contract for making all final SMI determinations,
statewide.?

The SMI evaluation is paid for through the individual’s health plan if the person is enrolled in AHCCCS;
and, if not enrolled in AHCCCS, costs are borne by the Regional Behavioral Health Authority (RBHA).

CHALLENGES

Delays in SMI Evaluation — AHCCCS Policy sets forth specific timelines for SMI determinations to be
made. Since 2014, timelines have improved, and CRN reports 100% compliance. For persons involved in
the involuntary evaluation and treatment process, the Committee has been advised of county and
regional variations in implementation of the SMI evaluation process. For example, in Maricopa County,
the SMI evaluation occurs concurrent with the Title 36 involuntary evaluation process without delay,
pursuant to specific authorization in the court’s order for evaluation, regardless of whether the individual
agrees to the evaluation. This process is allowed for in AHCCCS Policy Section 320-P, Il (A), (1)(c). On the
other hand, Pima County does not initiate an SMI evaluation unless the person or their healthcare decision
maker specifically authorizes it. A delay in the SMI evaluation process can significantly affect the timely
delivery of services vital to people who receive a court order for treatment.

22 Crisis Response Network Considerations for Referral for SMI Evaluation
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The Two-Pronged Eligibility Test can present an impediment to the SMI

evaluation or its timeliness for persons living with a mental disorder and
present with co-morbid conditions, such as developmental or intellectual
disability, traumatic brain injury, autism, eating disorder or some personality
disorders.

The Committee recommends that all county stakeholders be educated and encouraged to follow
existing AHCCCS policy which permits the SMI determination to proceed as part of the court order
for evaluation process, without the consent of the individual. [Recommendation #15]

The AOC should encourage courts to mandate that SMI evaluations and determinations be made
concurrent with the court ordered evaluation process, in accordance with AHCCCS policy. This can
be accomplished by including in the Order for Evaluation that the SMI evaluation and determination
be made. Education is required to ensure judicial officers are aware of this process.
[Recommendation #13]

The process also varies if the individual is incarcerated — anyone can request the SMI determination for a
person who is incarcerated, but the person can still decline the evaluation. This may extend the
determination period from 3 calendar days to 20 business days, which may inadvertently lead to
individuals’ penetrating deeper into the justice system, experiencing extended confinement and then
delaying timely access to necessary mental health services. For example, a person living with mental
illness who has been charged with a crime may be eligible for Mental Health Court, which would allow
them to be released to treatment under strict probation conditions. However, a condition of eligibility for
Mental Health Court is that the defendant have an SMI designation. The defendant may not clearly
understand or fully appreciate the importance of an SMI designation and therefore will sometimes decline
or delay the evaluation. During this time lag, the individual’s condition may deteriorate, and they may
present a safety risk to themselves or others.

Two-Pronged Eligibility Test: Qualifying Diagnosis & Functional Impairment - In accordance with
AHCCCS Policy, the final determination of SMI requires a two-pronged test: an individual must have both
a qualifying SMI diagnosis and a functional impairment resulting from the qualifying diagnosis. Making
these diagnostic and functional determinations can be a daunting task even for the most skilled
professionals. And because it is or can be so difficult and is not always clear-cut, some people with co-
occurring morbidities may not receive an SMI classification, leaving them without some desperately
needed services.

The Committee believes that, for persons who are living with a mental disorder and present with co-
morbid conditions, such as developmental or intellectual disability, traumatic brain injury, autism, eating
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disorder or some personality disorders, this two-pronged test can present an impediment to the SMI
evaluation or its timeliness.?® The Committee was advised that in these situations, people are often denied
the SMI designation because a determination is made that the co-occurring disability causes the
impairments.?*

The Committee recommends that AHCCCS more frequently review and revise its schedule of
qualifying diagnoses to ensure that it includes all mental disorders which cause significant functional
impairment, and which are thought to be treatable with psychiatric treatment. This process should
include input from front-line professionals involved in the voluntary and involuntary mental health
treatment of individuals before the revisions are put out for public comment. In addition, all persons
who conduct SMI evaluations and determinations should be required to receive from AHCCCS the
most up-to-date education about the process, procedures and protocols in order to perform

accurate, timely SMI evaluations and determinations. [Recommendation #14]

Information Sharing - The final eligibility determination by Crisis Response Network (CRN) is only as
good as the information it receives about the person’s current condition, functionality and past history.
While SMI applicants, their guardians or their healthcare decision makers may sign releases for CRN to
obtain all of the medical records, CRN can also contact the clinician(s) treating SMI applicants and
specifically request information on functional impairments. In addition, important relevant information
may be found in prior assessments, such as those conducted as part of a criminal court proceeding and
Rule 11 competency evaluation. Records kept during a period of incarceration can be extremely helpful.
Of importance are records documenting any treatment provided to the person while incarcerated, any
symptoms observed and how their behavior or thought process progresses or changes over time, and
what medications are provided and how that affects their thinking or behavior.?® The committee was
advised that there is much room for improvement in both the access to and quality of the records provided
to CRN for making the SMI determinations.

The Committee recommends that AHCCCS and the Courts look for ways to improve the quality of

and access to the justice and public and private health care information made available to CRN to

make the SMI determination. [Recommendation #16]

23 |f the person being evaluated for SMI does not have a clearly established diagnosis listed in the qualifying diagnosis
section of the AHCCCS Manual, they will not meet the first prong of the SMI test. Meeting the second prong of the
SMI test can be even more challenging in the determination process. Even where the person with a co-morbid
condition can satisfy the qualifying diagnosis prong of the test, the evaluator, and ultimately Crisis Response
Network, must determine that the person also has a functional impairment that results from the qualifying diagnosis
and not from the co-morbid condition.

24 Of note, CRN does flag the cases for those individuals who apply for both SMI and DDD and spends more time on
them, coordinating with DDD, to ensure some decision on service delivery.

25 Records include: the evaluation; clinical records that support treatment outcomes, historical information,
diagnostic assessment, engagement in treatment; and jail-based records for those who are incarcerated.
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This includes access to the individuals themselves, as well as access to records containing information
relevant to the qualifying diagnosis and functional impairment. AHCCCS and the Courts should also look
for ways to improve the quality, consistency and completeness of the information in the clinical record
that CRN receives and to educate those responsible for creating and keeping these records regarding their
importance to the SMI determination process, and to effective service delivery and enhanced public
safety.

2020 Title 36 Legislation - Revisited

There were several key pieces of legislation introduced in the 54™" Legislature, Second Regular Legislative
Session (2020) that relate to changes within the Title 36 system and the justice system overall. These bills
were put on hold due to the COVID-19 health crisis. The Committee recommends that the AOC revisit
these proposals, utilizing the Committee’s research, findings and recommendations as potential avenues
for further refinement and improvement.

These bills included:
e HB 2070 — Prearrest Diversion program
e HB 2146 — Pretrial intervention; monies authorized uses
e HB 2154 — Recidivism Reduction; evidence-based policies; reports
e HB 2316 — Mental Disorder; considerations; involuntary treatment
e HB 2320 - Psychiatric security review board; hearings
e HB 2422 — Coordinated re-entry planning services program
e HB 2414 — Appropriations; alternative prosecution; diversion programs

» Support amendments to statute in both Title 13 and Title 36 to address the gap in appropriate
levels of service being provided to defendants who are mentally ill and dangerous, are repeatedly
found incompetent and not restorable (INR), and who cycle between the criminal justice system
and the civil mental health treatment system and to protect public safety. [Recommendation #17]

STATUS UPDATE

The Committee re-affirms its support for legislation in a form substantially similar to the draft Bill attached
to its Interim Report to address the gap in Arizona law to address the small number of defendants who
are found to be dangerous, incompetent, not restorable to competency, and dangerous. During the 54"
Legislature, Second Regular Legislative Session (2020), HB 2581 was introduced in the form recommended
by the Committee, with leadership from the Association of Counties to address this population. The House
Engrossed version, which contains minor modifications from the version recommended by the Committee
can be found here. This bill was put on hold due to the COVID-19 health crisis, and the Committee
recommends that the AOC and its stakeholders in behavioral health and the justice system again support
the proposal once the legislature is back in session.
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Interim Report Recommendations: Competency Best
Practices

» Provide courts with a template for guidelines and standardized forms to be used throughout the
competency evaluation process by mental health experts in Criminal Rule 11 competency
evaluations.?’ The Committee’s recommended templates for Court Guidelines and Forms can be
found in its Interim Report, Appendices F-G.

» Implement additional changes to the AOC training for Mental Health Evaluators.
[Recommendation #20]

STATUS UPDATE

Guidelines and Forms were completed in October 2019 and embedded as a recommendation for courts
to adopt in the May 2020 report, COVID-19 Continuity of Court Operations During a Public Health
Emergency Workgroup Best Practice Recommendations, as well as in a statewide memo from the AOC
Court Services Division Director in May 2020.

The Committee recommends that the AOC and its planning committee for the Legal Competency
and Restoration Conference determine how best to communicate these revised guidelines and
forms to mental health experts in advance of the next Conference. In addition, the next conference

will need to further enhance training on these areas. [Recommendation #26]

With respect to the training and oversight of mental health evaluators’ knowledge base, the

Committee recommends an amendment to Rule 11.3a(5)(C) to include “Trained every 3 years” to be

overseen by the Administrative Office of the Courts.

The Committee has finalized Best Practices in Restoration to Competency (RTC) for implementation
statewide. During its development of the Best Practices, the Competency workgroup considered reports,
feedback, and suggestions from stakeholders when drafting the best practices guide. It found that there

26 Under A.R.S. § 13-4501(3)(c), a “mental health expert” must be certified by the court as meeting court
developed guidelines using recognized programs or standards. Similarly, Rule 11.3(b), Ariz.R.Crim.P. states a
“mental health expert” must be familiar with this state’s competency standards and statutes; familiar with the
treatment, training and restoration programs that are available in this state; and approved by the court as meeting
court developed guidelines.
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are no known models within the United States regarding best practices in RTC. Currently, all counties
implement RTC differently and there are no common guidelines or consistency.

The Committee highlights the role of the clinical liaison in the Best Practices guide, noting that the position
is currently underutilized, although required in statute, per A.R.S. § 13-4501. There are only three known
jurisdictions which currently appoint clinical liaisons, and the process and role are different in each
jurisdiction.

The Committee recommends implementation of Best Practices in Restoration to Competency,
including requiring each Superior Court to have a dedicated clinical liaison position that ensures
continuity of care for individuals who encounter the justice system through the Rule 11 process.
[Recommendations #5 and #18]

» Explore opportunities for creating or expanding a telehealth infrastructure for the courts and other
justice system partners to increase access to services for people with mental health conditions who
have contact with the criminal justice system. [Recommendation #19]

STATUS UPDATE

The Competency Workgroup conducted research and discussed the standards and criteria that need to
be established for utilizing telehealth in competency evaluations, including use of appropriate language,
development of best practices, and ensuring access to the best options to achieve an equal standard of
care and administration of justice, particularly in rural communities. See Appendix E: Developing Best
Practices in Restoration to Competency Programs for a detailed summary and recommendations.

Due to the COVID-19 pandemic emergency, Arizona’s courts have acted to protect the health and safety
of the public and court employees, while ensuring constitutional and statutory obligations are met. The
pandemic presents an opportunity for Courts to move some hearings and requirements to a virtual
platform. Details can be found in the COVID-1S Continuity of Court Operations During a Public Health
Emergency Workgroup Best Practice Recommendations.

One example in Arizona where telehealth is utilized in competency proceedings and is working well is
Graham County. As a rural community, the County deems it cost prohibitive to transport defendants to
another jurisdiction to receive their competency evaluation and restoration to competency program
services, or to set up an in-custody program. To ensure access to justice for defendants in these matters,
Graham County contracts with a psychologist who conducts the restoration sessions remotely.
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As a result of the COVID-19 pandemic, in order to ensure access
to justice, other courts have begun to conduct mental health
evaluations and restoration to competency sessions remotely.?’
These practices should continue and teleconferencing for both
evaluations and restoration to competency should be
authorized statewide.

While a virtual environment is not always ideal, the
Committee recommends utilizing telehealth for mental
health evaluations and restoration to competency efforts,
with the following practices in place:

1. Contract language is aligned with national best
practices/standards for competency restorations
and mental health evaluations and telehealth use is
implemented as an alternative under a defined set
of circumstances.

2. Access is assured to standards of care and
administration of justice, including: time
requirements; geographic differences; and the
standards/requirements for the person who may
be accompanying the defendant in the room during
the evaluation.

3. Timely access to medical records is assured for

attorneys and evaluators. [Recommendation #19]

Overall, research concludes that conducting telehealth/video
conference evaluations does not produce meaningfully
different outcomes compared to in-person evaluations.
Utilizing telehealth offers jurisdictions located far from
providers a more cost effective and safe option compared to
transporting forensic psychiatric patients securely and timely.
Researchers indicate that telehealth options also present the
opportunity to improve procedural justice by increasing access
to mental health evaluators with forensic expertise.

Overall, research concludes
that conducting
telehealth/video conference
evaluations does not

produce meaningfully
different outcomes
compared to in-person
evaluations. Using
telehealth offers
jurisdictions located far from
providers a more cost

effective and safe option
compared to transporting
forensic psychiatric patients
securely and timely.
Telehealth options also
present the opportunity to
improve procedural justice
by increasing access to
mental health evaluators
with forensic expertise.

27 See Appendix L: “Templates and Best Practices” Statewide Memorandum (May 12, 2020).
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Furthermore, the National Center for State Courts Focus Group on Competency Practices concluded that
telehealth for competency proceedings is necessary to ensure fair, effective administration of justice to
individuals who do not have effective, appropriate access to evaluators in their communities.

After hearing from experts in the forensic psychiatry and psychology field, the Committee recommends
that the AOC and individual courts review and increase the current fees in mental health experts’
contracts. Doing so will enhance access to mental health experts who may not currently engage with the
courts due to the current low rates.

AOC has been involved in discussions regarding the development of a statewide contract for providers to
deliver specific teleservices ranging from assessments to treatment, individual to group, evaluations and
screenings, group work and education for services. After the establishment of those contracts, each
county/court/department under AOC can create its own accounts with service provider(s). The hope is
that the more the teleservice providers are utilized, other jails and agencies will enter into their own
contracts for their population’s needs.

The Committee recommends that this RFQ and future RFPs incorporate the above-noted
considerations, specific to mental health and competency evaluation telehealth services related to
proper language use, best practices, access to standards of care, and timely access to records.

[Recommendation #19]

» Recommend necessary statute, rule or procedural changes that will improve the implementation
of A.RS. § 13-4503 (E) and Rule 11.2 for cases involving misdemeanor defendants in limited
jurisdiction court competency proceedings. [Recommendation #22]

STATUS UPDATE

During the 54" Regular Session of the Arizona legislature, a bill was introduced (HB 2232: Competency
examinations; records; appointments) to address improvements to the competency evaluation process.
The House Engrossed Version of the bill can be found here. Specifically, the bill amends language in A.R.S.
§ 13-4505 to decrease, from two to one, the minimum number of mental health experts the court must
appoint when grounds exist for a competency examination if the defendant is charged with a
misdemeanor. Language in the bill also removes the requirement for parties to provide all available
medical and criminal history records to the court within three working days after a motion for an
examination of the defendant's competency is filed. The latter change amends language in A.R.S. § 13-
4503 to conform with Rule 11.2 (b) language changes made in 2018. Due to the COVID-19 pandemic health
crisis, the Arizona legislature adjourned in March 2020 before HB 2232 was enacted and signed by the
Governor. The Committee recommends the AOC continue pursuit of these changes when the legislature
is back in regular session.
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Misdemeanor defendants are released back into the community without
mental health screening or evaluation. This process is perpetuating the

revolving door of individuals with mental illness entering the justice system, is
creating a safety issue for the public and the defendant and is creating a risk
that the person’s mental illness will become worse without treatment.

In addition, the Committee reviewed 2018 changes to Rule 11.5 Ariz.R.Crim.Proc. allowing Limited
Jurisdiction Courts (LIC) to handle competency proceedings for misdemeanor defendants. Under current
statute and rule, when the misdemeanor defendant is determined to be incompetent and not restorable,
the LIC judge does not have authority to order the city prosecutor to file a Petition for Court Ordered
Evaluation (COE) under Title 36. Because these misdemeanor defendants are not currently being linked
to ongoing Title 36 services when charges are dismissed by the LIC, defendants are released back into the
community without mental health screening or evaluation.

This process is perpetuating the revolving door of individuals with mental illness entering the justice
system, is creating a safety issue for the public and the defendant and is creating a risk that the person’s
mental illness will become worse without treatment. The Committee determined there is no protocol in
place to explain the transfer process, and therefore, developed protocol language and templates for the
Order of Transfer and Order Accepting Transfer (Appendix G: Order of Transfer Protocol). The adopted
protocol and orders can be found here.

The Committee recommends that Maricopa County and any other Superior Court with a limited
jurisdiction court handling competency proceedings adopt these protocols to provide an efficient
mechanism to move a misdemeanor defendant between courts and court divisions in a timely

fashion when the originating case is at the LIC level. [Recommendation #23]

> Explore the option of eliminating competency evaluations for misdemeanor defendants and
providing immediate access to services through other accountability-based mechanisms, such as
the Community Court model. [Recommendation #24]

STATUS UPDATE

The Committee maintains there are great benefits that can be achieved by having immediate access to
services for misdemeanor defendants in need of health care, including mental health and substance
abuse, and human services, including employment and housing. Such services are often delayed or
interrupted by forcing the individual into the Rule 11 process, which also incurs significant additional costs.
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Since the onset of the mapping process of the Sequential Intercept Model (SIM), jurisdictions found that
many defendants living with mental illness are arrested and charged for minor offenses and spend a
disproportionate amount of time waiting in jail — sometimes for months at a time — solely to go through
the competency or restoration to competency process. These individuals rarely benefit from lengthy jail
time and are assessed to need mental health services. There is a back and forth cycle that takes place at
these intercept points between municipal court, Superior Court, the civil treatment system, providers,
and even law enforcement. Examples of this can be seen in the composite stories in (Appendix B:
Individuals Living with Mental lliness in the Justice System), including those of MK and AP.

Arizona’s courts can improve the administration of justice and realize cost savings by preventing the
bottleneck from happening during the Rule 11 process in the first place, and instead offering services and
supports for individuals living with mental health and co-occurring disorders and linking them to supports
that can prevent re-arrest.

Diverting or deflecting these cases away from the criminal justice system has a positive impact on the
overall justice system and our communities, both from a standpoint of reduction in costs, and from
reduction or elimination of jail time while awaiting a Rule 11 hearing or placement in treatment, while
providing opportunities to redirect funding toward community-based treatment and services.

In addition, the Committee has participated with the National Center for State Courts on its recent work
to highlight the competency process as part of its national platform to improve the justice system’s
response to persons living with mental health conditions. Through a focus group, which includes 8 trial
court judges, including one from Arizona, the NCSC has submitted additional recommendations for
consideration. Much of this work is also incorporated into these Committee recommendations or is
already underway in Arizona.

ARIZONA’S COURTS CAN IMPROVE THE ADMINISTRATION OF JUSTICE AND REALIZE
COST SAVINGS BY PREVENTING THE BOTTLENECK FROM HAPPENING DURING THE

RULE 11 PROCESS IN THE FIRST PLACE, AND INSTEAD OFFERING SERVICES AND
SUPPORTS FOR INDIVIDUALS LIVING WITH MENTAL HEALTH AND CO-OCCURRING
DISORDERS AND LINKING THEM TO SUPPORTS THAT CAN PREVENT RE-ARREST.
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> Explore the development of a university-court partnership to provide continuous training and best
practices in competency evaluation and methodology for mental health evaluators, judges and
other practitioners. This partnership is intended to increase the pipeline of forensic psychiatrists
and psychologists and members of the legal community who are educated in current law,
methodology and best practices around competency and forensic mental health services.
[Recommendation #25]

STATUS UPDATE

After research and discussion, including with partners in the university community in Arizona and
out of state, the Committee recommends that the Administrative Office of the Courts (AOC) contract
with university partners to establish a program and research project among social work, counseling,
psychology and criminal justice professionals to develop: future forensic psychological scientists; an
evidence-based certification process that will enhance standards of practice and quality control in
forensic mental health services; and a training center to disseminate scientific and evidence-based

information relevant to forensic mental health, forensic science, and the law. [Recommendation #25]

This three-tier, best practices partnership includes:?®

A. Postdoctoral Fellowship: 2-year postdoctoral training program in Forensic Psychological Science
to develop future forensic psychological scientists while satisfying training needs in practice. This
fellowship will increase the pool of highly qualified forensic clinicians in Arizona and will help build
Arizona’s reputation as a desirable place for skilled and well-trained forensic mental health
professionals to work.

B. Certification Process: Forge strategic partnership/contract with the Arizona Supreme Court/AOC
to develop and manage a new evidence-based certification process for the state that will enhance
standards of practice and quality control in forensic mental health services.

C. Training Center: Disseminate scientific and evidence-based information relevant to professional
judgments in forensic mental health, forensic science, and the law. Much of this training can be
made available online, and offer professional education credits for mental health professionals,
medical professionals, forensic science professionals, and legal professionals.

28 These three states offer best practice implementation of the model: Massachusetts:
www.umassmed.edu/psychiatry/law-psychiatry/training-and-education/; Oregon: www.ohsu.edu/school-of-
medicine/psychiatry-education-and-training/forensic-psychiatry-fellowship; Virginia: www.ilppp.virginia.edu/
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Finally, it is recommended that, in advance of the next Legal Competency and Restoration
Conference, the following components also be pursued by the AOC either on its own or in
partnership with a team of subject matter experts, including the university partnership:
[Recommendation #26]

Develop a practice guide for mental health experts of the guidelines and standardized forms
to be used throughout the competency evaluation process.

Communicate these revised guidelines and forms to mental health experts in advance of next
Legal Competency and Restoration Conference.

Incorporate enhanced training in the next Conference, to include enhancing report writing
skills.

Ensure psychiatrists are included in the Conference.

Amend Rule 11.3a(5)(C) to include “Trained every 3 years” and specific annual review criteria
to be overseen by the AOC, such as the development of a quality control mechanism for
mental health evaluators through the training process such as inclusion of a written exam and
required annual recertification training.

Interim Report Recommendations: Criminal Justice System

> Examine changes to allow evidence of a mental disorder as an affirmative defense to a defendant’s

mens rea. [Recommendation #27]

STATUS UPDATE

After dedicated research and discussion on this issue, the Committee determined that current statute and
caselaw do not allow consideration of this defense in a criminal matter. Furthermore, recent decisions by
the Arizona Supreme Court (State v. Malone) and the United States Supreme Court (Kahler v. Kansas)
support the determination that this issue must be taken up by the Arizona Legislature, and cannot be
remedied through the judicial branch:

In State v. Malone, the Arizona Supreme Court upheld a Pima County Superior Court
decision that a defendant does not have the right to introduce expert evidence of a
character trait for impulsivity to challenge premeditation and also introduce evidence of
brain damage to corroborate the existence of that trait. This decision also vacated a Court
of Appeals, Division Il decision in the matter.

In Kahler v. Kansas, the U.S. Supreme Court upheld a Kansas law allowing consideration
of mental status only at the sentencing phase of a trial.
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In light of these two recent decisions, the
Committee concurs that changes must be
made to statute — and cannot be done by the
court through rule or other procedure — in
order to ensure that a defendant’s mental
capacity is considered as part of the defense
of the criminal act and not solely as a
consideration at sentencing. Furthermore,

Statutory changes are necessary in
order to ensure that a defendant’s

mental capacity is considered as part of

the defense of the criminal act and not
solely as a consideration at sentencing.

the Committee encourages advocates to
pose this issue with the legislature.

> Support ongoing statewide efforts to address mental health conditions and implement trauma-
based care and mental health first aid for youth in schools and for youth who encounter both the
child protection and juvenile justice systems.

STATUS UPDATE

During the 54" Regular Session of the Arizona legislature, the Governor signed HB 1523 or “Jason’s Law”
(link to chaptered bill can be found here). This legislation contains specific provisions for children’s
behavioral health services. Adding a consistent school-based behavioral health component, counseling,
and promoting additional mental health services for children is an excellent opportunity to improve
services, system capacity and accountability, and eliminate stigmatization of mental illness. This work and
legislation are complementary to the Committee’s recommendation that Arizona develop the nation’s
first SIM for children — with an over-emphasis on intercept 0, which includes this type of school-based
behavioral health services. In addition, the legislation requires development of a “Mental Health Parity
Committee,” which is supported by this Committee, in light of the need for oversight and accountability
across the behavioral health system. While the Mental Health Parity Committee will initially focus on
health insurance and suicidal ideation, its creation is an opportunity to address broader mental health and
substance use challenges in terms of service delivery, capacity and accountability.

In addition, the Committee supports the efforts of the juvenile justice system and schools to train both
the workforce and youth directly on Mental Health First Aid.

Finally, the Committee recommends that Arizona develop a framework for children similar to

Stepping Up, utilizing the concept of the Sequential Intercept Model that emphasizes prevention and

early involvement in behavioral health services for children and families. [Recommendation #28]
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4 N

» Encourage court leadership to partner with community stakeholders and explore existing models
that offer immediate crisis response assessment and screening, peer support, navigators, and
transportation to treatment.

» Encourage support for the development of a separate “X11” line for people in a mental health
crisis and first responders.

» Encourage the expansion of “warm lines” with peer support for faster response to those in crisis.

- J
STATUS UPDATE

The Committee heard from several partners in crisis response, crisis care, and peer support regarding their
efforts to connect individuals and families with services to improve access to the behavioral health system
before engagement with the justice system is needed or providing more immediate access to options such
as emergency hospitalization, when warranted.

Examples for jurisdictions and partners such as AHCCCS and Health Plans to consider providing additional
supports for expansion include:

e Yavapai Justice and Mental Health Coalition

e Connections Health Solutions — in both Maricopa and Pima Counties; incorporates a peer
transition program to assist people with recovery supports prior to leaving the hospital
environment.

e Tucson Police Mental Health Support Team

In late 2019, the U.S. Federal Communications Commission (FCC) approved the 3-digit number 9-8-8 as a
mental health crisis and suicide prevention lifeline number. While logistics must be worked out at national
and state levels, it is anticipated that the line will be activated in 2021. Anyone calling the 9-8-8 number
will be directed to the National Suicide Prevention Lifeline, which is operationalized through local crisis
centers. This new line provides necessary resources to potentially avoid law enforcement or first
responder involvement, along with enhanced crisis intervention training, supports, and de-stigmatization
of mental health conditions.

Through a partnership with the Arizona
Foundation for Legal Services and Education, the
Committee and AOC included a listing of all of
Arizona’s crisis help lines, by county, on the

azcourtcare.org website.

Other “warm lines” are available across the state,
including the Family Involvement Center which
offers a phone line to talk to someone who can AZCOURTCARE
provide emotional support and offer resources to

any parent, especially those who need help parenting a child with emotional or behavioral health
challenges; and the National Alliance on Mental lliness (NAMI) which offers peer support and a helpline
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for both calls and texts. Further, in 2020, the Arizona Crisis Response Network received funding supports
to reactivate the call-in number for 211, a community information and referral line that provides critical
information to Arizonans in need of community-based supports such as housing, food security,
healthcare, employment, as well as domestic violence, human trafficking, mental health and substance
use disorders. During the COVID-19 crisis, 211 provided much needed information on both the
arizona211.org website and the 211 app.

4 N\
» Encourage the development or expansion of processes to connect people with mental health

services when they are released from jail.

» Ensure all counties are aware of and utilizing Medicaid suspension while an individual is

incarcerated, to provide immediate access to services upon release.
o J

STATUS UPDATE

Through leadership from AHCCCS and its partnerships with AOC Adult Probation Services, county
Probation Departments, and state and county health and human services providers, coordination
between health care and the justice system upon release from incarceration has much improved in the
past few years. Specifically, Targeted Investments, an AHCCCS-funded program, integrates services for
individuals with significant mental health needs and serves individuals who are on probation and parole
in one center where they can meet with their probation or parole officer and case managers, and receive
support services for physical and behavioral health needs, employment, food security, housing, and
forensic peer and family support. Currently, there are 13 Targeted Investment Program (TIP) co-located
clinics in Phoenix, Mesa, Glendale, Tucson, Case Grande, Kingman, Camp Verde, and Cottonwood. The
Committee supports and recommends expansion of the TIP clinics to ensure that more individuals,
families and probation officers have access to these co-located wraparound services and supports.?

» Encourage AHCCCS and the RBHAs to continue to engage with judicial partners statewide,
particularly in rural communities and communities that have identified issues with their Title 36
treatment system.

STATUS UPDATE

Committee members and partners have been working to address specific issues identified for rural
communities when accessing the Title 36 system for individuals and families in need of evaluation or
involuntary treatment and hospitalization. In part, this is a resource and capacity issue; however,
systematic and policy implementation challenges were also identified. For example, while improvements

2% In addition, AHCCCS’ Reach-In program requires health plans to reach individuals who are high health risk prior to
release from incarceration and to provide coordinated care upon re-entry. AHCCCS utilizes federal approval to
suspend instead of terminate enrollment of incarcerated members. In SFY 2018, incarcerated member enrollment
was suspended approximately 120,000 times. AHCCCS also reports all state prisons and most counties submit pre-
release medical assistance applications (approximately 10,711 in SFY 2018 with an approval rate of over 80%).
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have been made in Coconino County with reinvigorated discussions between the provider and Court,
along with Yavapai County’s creation of a new Title 36 facility onsite with the Superior Court and County
Jail, much work remains to better serve Arizonans in rural communities.

» Encourage the development of mandated comprehensive case management services with face
to face contact in the community to coordinate treatment for mental health and co-occurring
substance use disorders, as well as housing, transportation, and other needs.

» Encourage state and local agencies to address the lack of behavioral health treatment bed space
statewide by increasing the number of inpatient, secure beds; community based, secure
residential placements; and community based supportive housing, including group homes.

» Examine opportunities to address the gaps in Arizona’s mental health treatment system,
including adequate housing, appropriate levels of care, enhanced case management and
oversight, increased community treatment and diversion opportunities, and the discrepancy in
access to care between rural and urban communities as well as public and private insurance.

» Partner with AHCCCS to compile a list to be updated annually and distributed to the courts and
law enforcement agencies of services available statewide through the AHCCCS Health Plans and
the eligibility criteria for each service.

STATUS UPDATE

The Committee recommends the AOC spearhead creating a statewide coordinating body with
representation from all three branches of government, the community, and people with lived
experiences, which will focus on improving both delivery of mental health services and on data

collection and analysis. [Recommendation #29]

This body would be responsible for overseeing the collection, analysis and reporting of data and
information needed to determine how the mental health treatment system is performing and it interfaces
with and impacts others in the community. The collection of appropriate data will provide valid, useful
information to all stakeholders to not only assess current needs but also to monitor the effectiveness of
any changes made. And the Committee believes that the data should be developed and collected by an
independent entity or agency, such as a separate collaborative, community oversight or university
partnership, not connected to the payor source. A goal of the proposed Council should be to determine
what services are available to persons in need statewide, what new or additional services are needed,
how the services or lack of services impact regions or counties, and how the system for providing services
can be improved to make individuals with mental illness healthier and our communities safer.
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SECTION V: CONCLUSION

Over the last two years, the Committee has met as a team and with numerous stakeholders and subject
matter experts to address its purpose and charges in accordance with Administrative Order 2018-71. The
Committee Chair and AOC staff wish to thank the membership for their countless hours and dedication to
improve the system and lives of people impacted by mental health conditions.

This report provides both immediate and long-term opportunities for the Court and its partners to address
how Arizona can more effectively respond to people with behavioral health needs, including those who
encounter the justice system.

The Committee’s final recommendation is for the AOC and Arizona Supreme Court to formally create

a standing Committee of the Arizona Judicial Council focused on mental health issues across the civil

treatment and criminal justice systems. [Recommendation #30]

The new Committee should be an umbrella entity for all AOC-related mental health work, including
implementation of the Sequential Intercept Model and mental health protocols, partnerships with
national entities such as the National Center for State Courts, and additional work related to mental health
and the civil treatment and criminal justice systems, including that focused on children and youth.

This will ensure the continuity required to fully support jurisdictions and partners, to provide cross-
learning opportunities, to identify issues, and to embed best practices promptly.

Quoting the Archbishop Desmond Tutu, we need to both help those who find themselves in the river, as
well as find out why they fell in to begin with:

THERE COMES A POINT WHERE WE NEED TO STOP
JUST PULLING PEOPLE OUT OF THE RIVER. WE
NEED TO GO UPSTREAM AND FIND OUT WHY

THEY’RE FALLING IN.

- DESMOND TUTU
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Appendix B: Individuals Living with Mental lliness in the Justice
System

OVERVIEW

Nationwide, a disproportionate number of individuals living with mental illness come into contact with
the justice system. These individuals and their families experience high contact with law enforcement,
courts, jails and corrections.

Due to the impact this disproportionality has on individuals, families, communities, and the system itself,
there is a growing understanding of the need both to stop the too-frequent trajectory of individuals living
with mental illness entering the criminal justice system, and to find solutions to improve access to the
mental health system where individuals and their families can receive proper treatment, services, and
supports.

Over the course of its work, the Committee learned the value of individuals’ experiences when it comes
to understanding the full impact of a disjointed system for helping such individuals and their families.
Thus, the following are constructed composite stories, created to provide examples of the complexities
faced when the justice system and its stakeholders intersect with individuals living with significant trauma
or mental health history. These stories reflect the real-life experiences of individuals who Committee
members have intersected with during their lives and careers, and illuminate the legal, clinical, and
practical challenges that accompany the treatment of people with mental illness who become involved
with the justice system. The Committee recommends that a research-based entity such as a university
partner use these composites to develop a records review in order to establish true case studies of
individuals living with mental illness who encounter the justice system. Such case studies would illustrate
both the personal and financial costs borne by the systems and individuals involved.

Following each individual composite are those Committee recommendations that could serve to help and
support individuals and families in such situations.
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MK
BACKGROUND

Between 1989 and 2016, MK encountered the Arizona adult court system approximately 72 times
spanning Mental Health Court (21), Probate Court (3), Superior Court (14) and Municipal Court (34). While
information on her Juvenile history is sealed, MK also had history with both the dependency/child welfare
system and juvenile justice system. MK called both California and Arizona home for a period, and there
are known encounters with the California justice system as well.

Available public records show that MK first encountered Arizona’s adult court system in 1989 at 18 years
old, where she was in Mental Health Court. MK was involved in Mental Health court in 9 cases between
1989-1996. In 1997, MK first encountered the criminal justice system for charges of aggravated assault.
During that case, MK was held in jail for a probation violation in May 1998, and while awaiting a Rule 11
competency proceeding in September 1998 where she was found competent. There was another
probation violation in December 1999, which ultimately remanded MK to prison in March 1999. MK was
released from prison in 2000. Her 10™" Mental Health court case took place that same year. Between 2000
and 2018, when MK ultimately died in transport, there were a total of 20 municipal court and Superior
Court cases for trespassing, solicitation and assault, all dismissed for being found incompetent and not
restorable, with continuous orders for Court Ordered Treatment throughout.

EVALUATION OF THE CASE

During MK’s time with the adult court system, opportunities were identified to help divert her from the
criminal justice system through Guardianship, Court Ordered Evaluation, and Court Ordered Treatment.

There were numerous other entities who interacted with MK beyond the Criminal Court for consideration
both from cost perspective as well as the personal impact. Like many individuals living with mental illness
who continuously cycle through the justice system without proper oversight and treatment, MK
encountered prosecutors, defense counsel, law enforcement, EMT/firefighters, jail, medical providers,
psychiatrists, psychologists, educators, social workers, behavioral health case managers, hospitals,
housing, transportation.

RECOMMENDATIONS

e Enact new statute authorizing court orders for enhanced services

e C(Create a mental health division of the Superior Court or authorize judicial officers to cross
divisions within the branch

e Expand or create a justice system/behavioral health position available in each court, allowing for
coordination of services and supports with AHCCCS and providers for justice-involved individuals
with behavioral health needs.

e Implementarepository or locator for courts to access when an individual living with mental health
conditions is in multiple courts.

Section VI: Appendices | Mental Health & Justice System Report



AP
BACKGROUND

AP has lived his entire life in a rural community in Arizona. Since the age of 19, he has cycled in and out of
the criminal justice, community treatment and involuntary mental health systems. At 34 years old, AP has
been in and out of county jail more than 16 times in a 13-year period and has encountered the justice
court 7 times for misdemeanors such as public nuisance and shoplifting, and the Superior Court twice for
felonies related to taking a neighbor’s car for a joyride and allegedly stealing an auto part. In both felony
cases, AP’s charges were dismissed due to mental illness and he was admitted to an inpatient behavioral
health facility. AP has been diagnosed as living with schizophrenia and psychosis.

EVALUATION OF THE CASE

In 2006, AP presented with mental health conditions and a danger to self, after repeatedly slamming his
head against the door and bars in a law enforcement vehicle. AP was apprehended because he had been
reported chasing people up and down the street. After being taken to a small county jail and placed in a
restraint chair, AP broke an officer’s glasses, and was charged with criminal damage and resisting arrest.
AP pled guilty, agreed to pay for the damage, and spent three months in jail, largely because he could not
pay his bail. AP could not pay the justice court fines either, and failed to appear in court, which mounted
additional fines and fees and a warrant for his arrest to appear.

When in Superior Court in 2008 for charges of knowingly taking unauthorized control over a means of
transportation and misdemeanor criminal damage, a Judge ordered a Rule 11 for AP, where he was found
to be incompetent and sent to the Arizona State Hospital (ASH) for restoration to competency. During this
process, AP received his first diagnosis — schizophrenia, undifferentiated type — which qualified him for
SMI services through AHCCCS. After six months, it was determined that AP could not be restored to
competency. The charges were dismissed, and AP was to receive future services through an AHCCCS
health plan and local provider.

With limited access in his rural community to mental health services or the supports needed, AP’s family
often drove up to 100 miles across Cochise County or to neighboring Graham County for appointments.
While AP was in jail and at ASH, he was given antipsychotic medication. But while living at home, AP often
ran out of medication and did not have a consistent case manager to offer supports for employment and
continuity of his behavioral health care. He was supported primarily by his brother, who sought treatment
for substance use disorder in 2018, and AP was placed in a group home. He left the group home, was living
on the streets, and did not comply with the Title 36 court ordered treatment. During this time, AP again
encountered the criminal justice system and was arrested on 10 misdemeanor charges associated with
shoplifting, disorderly conduct, littering, nuisance, and more. He pled guilty in Justice Court and agreed to
pay restitution. He was released from jail to a treatment center in Tucson, where he again left, and was
soon charged again in Justice Court, back to a treatment center where he left, and back again in Superior
Court due to felony theft charges for stealing an auto part.

This was in late 2019, and AP was again found incompetent to stand trial through the Rule 11 process.
Due to the process of waiting to hear the criminal case, awaiting the competency decision, and then ruling

30 Adapted from the Arizona Center for Investigative Reporting, Sick and Alone, by Terry Greene Sterling.
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on the transfer to involuntary treatment, AP remained in jail for over three months — much longer than
the average jail stay of 30 days —and was kept in solitary confinement for 23 hours a day due to the finding
of risk of harm to himself or others. Nine months passed between AP’s original charges and the final
dismissal and most recent Title 36 civil commitment order to a secure inpatient behavioral health facility,
where he is currently receiving treatment.

RECOMMENDATIONS

e Provide support for rural communities, including expanded use of telehealth services

e Enact new statute authorizing court orders for enhanced services

e Create a mental health division of the Superior Court or authorize judicial officers to cross
divisions within the branch

e Expand or create a justice system/behavioral health position available in each court, allowing for
coordination of services and supports with AHCCCS and providers for justice-involved individuals
with behavioral health needs.

e Implement arepository or locator for courts to access when an individual living with mental health
conditions is in multiple courts.

e Support legislation introduced that will improve the implementation of A.R.S. §13-4503 (E) and
Rule 11.2 for cases involving misdemeanor defendants in limited jurisdiction court competency
proceedings.

e Adopt protocols in Superior Courts with a corresponding LJIC handling competency proceedings
to provide a clear and workable mechanism to move a misdemeanor defendant between criminal
and civil court in a timely fashion when the originating case is at the LIC level.

LM
BACKGROUND

LM’s parents both used alcohol in excess during his early childhood and domestic violence was common
in the home. By age five, he had been removed from his parents’ care and placed in foster care. At age
nine, he had his first encounter with the juvenile delinquency system. Prior to turning 18, LM spent time
in foster care placements both outside of Arizona and on tribal lands. His initial use of alcohol and
marijuana occurred at the age of 10. He was also sexually victimized during his childhood. As an adult, LM
has struggled with both alcohol and methamphetamine use disorders. In his mid-twenties, he was
diagnosed with schizophrenia.

LM entered the adult felony criminal justice system in Arizona at the age of 20. In total, between 2002
and 2019, he was charged in eight separate felony cases and countless misdemeanor cases. Early into his
entry into the adult felony court system, his psychiatric symptoms were still emerging and were not fully
recognized by the criminal justice system. For his first three felony offenses, LM participated in probation
supervision, including a felony drug court program. Eventually, his probation was revoked, and he was
sentenced to the Arizona Department of Corrections (DOC3?) for a period of 1.5 years.

311n 2020, the name of the Arizona Department of Corrections was changed to Arizona Department of Corrections,
Rehabilitation and Reentry.
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Following his release from DOC, LM entered the Title 36 system for the first time. In total, between 2009
and 2019, he had seven separate petitions for court ordered evaluation filed. Ultimately, LM was only
court ordered to participate in treatment twice. All other involuntary mental health treatment cases were
dismissed. Records indicate that these dismissals were the result of LM volunteering to participate in
treatment or the evaluating agency finding insufficient evidence to pursue court ordered treatment.
Following his release from DOC, LM also quickly reentered the felony criminal justice system.

For several new felony cases following his release from DOC, LM was placed on probation and ordered to
participate in felony mental health court. During his participation in felony mental health court, LM
struggled to adhere to his medication recommendations, was admitted to the local psychiatric acute care
unit on numerous occasions, was homeless for vast periods of time, relapsed with alcohol and
methamphetamines, and went through felony probation revocation court three times. Eventually, due to
the efforts of a skillful case manager, LM was placed in a behavioral health group home and was
administered antipsychotic medication via injection. Although LM’s psychiatric symptoms improved due
to his placement in the group home and his receipt of medication via injection, he never achieved insight
into his alcohol and methamphetamine use disorders or his need for antipsychotic medication. LM never
thrived in mental health court. His participation in the program ended when his probationary term
expired.

Since the expiration of his felony mental health probationary term, LM has reentered the both the felony
criminal justice and Tile 36 systems on several occasions. In 2019, LM was found not competent and not
restorable. This was a significant change in LM’s legal situation, as through previous Rule 11 evaluations,
he had been determined to be competent or not competent but restorable. Currently, LM is court ordered
to participate in treatment.

EVALUATION OF THE CASE

Aside from his time in a behavioral health group home and a very brief time during which he had an
apartment, LM has been homeless for nearly all his adult life. LM completely lacks any appropriate family
support.

During many of the years when LM was entering and quickly leaving the Title 36 system, the local
involuntary mental health system was not fully functional. Additionally, Title 14 guardianship has never
been pursued, and the more intensive, focused ACT services have never been implemented.

RECOMMENDATIONS

e Develop a Sequential Intercept Model through a child-focused lens that emphasizes prevention
and early involvement in behavioral health services for children and families.

e Provide better support for services in rural communities, including expanded use of telehealth
services, and fully functioning wraparound services including peer supports, case management.

e Enact new statute authorizing court orders for enhanced services.

e Encourage and support the development of court-based models that provide immediate access
to services for misdemeanor defendants in need of health care and human services, including
mental health and substance abuse, employment and housing.
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e Require and fund each Court to have a dedicated clinical liaison position per A.R.S. § 13-4501 to
ensure continuity of care for individuals living with mental illness who encounter the justice
system through the Rule 11, Title 36 and Title 14 processes.

e Develop a framework for judges and court staff to receive education in new judge or employee
orientation, as well as across the career span in the areas of understanding trauma, behavioral
health, crisis response, and an awareness of existing judicial oversight mechanisms for people
with mental health conditions.

JS

BACKGROUND

JS struggled with addiction for most of his life. After a traumatic childhood experience and death of a
caregiver during his teen years, he turned to drugs and alcohol. While functioning as an addict with a job,
a marriage and a child, the addiction was ever present, and JS’s marriage eventually ended, and he lost
custody of his child. Left alone, JS fell deeper into drugs, spending time in and out of police cars and jail
when not homeless. Over time, JS began to experience psychosis and it was so intense that suicide felt
like the only option. After surviving several suicide attempts, JS eventually was taken into a hospital
treatment setting where he received treatment and medication but was not provided with a connection
or supports following his release. JS was transported to a homeless shelter without access to treatment,
and he again turned to drugs. JS was eventually arrested and booked into jail for drug possession and
public nuisance.

During a six-month jail sentence, JS was diagnosed with bi-polar disorder and post-traumatic stress
disorder. He was given medication and released at 1am. Upon release, JS faced a new community, and
the re-entry process with expectations to meet with a probation officer, navigate treatment and
medication, very little money, and no one to call for support.

EVALUATION OF THE CASE

Fortunately, JS’s story did not end on the side of the road after being transported from jail to a halfway
home. JS’s probation officer was stationed at one of Arizona’s 13 co-located health/probation clinics (also
known as the Targeted Investment Program or TIP), which offers wraparound supports, including a peer
support advocate with lived experience in both the behavioral health and criminal justice systems who
provided JS with navigation for services, and increased accountability through both the behavioral health
provider and probation officer. JS’s story illuminates the fact that recovery is possible and points to the
capacity of our communities, justice and behavioral health systems to work together to accomplish
mutual goals of recovery and preventing recidivism.

RECOMMENDATIONS
e Fully explore the use of peer navigators in court.
e Expand TIP clinics to ensure that more individuals, families and probation officers have access to
these co-located wraparound services and supports.
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C.
BACKGROUND

C. became involved with the juvenile justice system at age 11, when he was arrested for bringing a knife
to school and threatening a teacher. At age 13, he was charged with assaulting his adoptive mother by
placing her in a headlock and threatening to slam her head into the wall to kill her.

Shortly after that, DCS took custody of C., based on allegations that his adoptive mother had physically
abused him by hitting him and placing him in a choke hold, and that she had failed to protect him from
physical abuse by his biological father. C.’s adoptive mother also failed to ensure that C. was engaged in
services to address his PTSD and mental health issues, which she said had been ongoing since he was 10
years old. C.’s biological parents’ rights had previously been terminated, and his father was sentenced to
prison for the attempted murder of C's biological mother.

On the same day that DCS filed a dependency petition, C. was charged with aggravated assault with a
deadly weapon for attempting to strangle an employee of his group home with a rope. A few months
later, while C. was in a behavioral health hospital, he was charged with aggravated assault on another
child.

EVALUATION OF THE CASE

C. was committed to ADJC in 2017. In 2018, he was charged with assault for hitting another ADJC youth
in the head and neck with a rock while at Adobe Mountain School. Less than a month later, he was direct
filed into adult court, charged with introducing a weapon into a secure facility. He had taken a slat from
an air conditioner vent, sharpened it into a shank, and made a plan to use it to stab a correctional officer
in the neck. He was sentenced to 3 years of adult probation, scheduled to begin upon release from Adobe
Mountain School. However, he never completed the treatment necessary to earn his release. A year later,
he was arrested for possessing two metal shanks in his room at Adobe Mountain School. That case was
also direct filed into adult court, along with a subsequent charge for aggravated assault of a correctional
officer.

The youth, at age 16, accepted a plea offer for 3 years in prison. He is now incarcerated in the minors’
unit at the Arizona Department of Corrections. He will age out of foster care while in prison.

D.
BACKGROUND

D. first entered DCS custody at age 8. His biological mother had placed him with a relative when he was
3 days old, and that relative decided to terminate the guardianship. His mother made no effort to resume
parenting or find an appropriate placement for him, which led to the need for DCS involvement. D. was
placed in foster care.

Approximately 6 months later, D. was arrested for arson of an occupied structure. He had rolled up
several papers in a bedroom and lit them on fire with a lighter, telling a peer that he was going to set his
bedroom on fire. The case was dismissed because D. was found to be incompetent. A few months later,
the youth was charged with assault for attacking a peer in his group home, using a homemade weapon
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with a thumb tack on the end. This case was also dismissed due to D. being found incompetent. At age
13, D. was charged with sexually assaulting a 4-year-old relative in the family placement where he was
staying. He was placed in detention and entered competency restoration proceedings. While in
detention, due to his behavior, he had no contact with his peers; only staff. He assaulted a detention
officer by punching him in the face. D. remained in restoration proceedings for 7 months. In the
meantime, DCS and probation attempted to secure a behavioral health placement for D., but he was
denied by all possible placements. He was restored to competency just before his 14th birthday, and a
month later, was committed to ADJC.

EVALUATION OF THE CASE

Within a 2-month period of time at ADJC, he had assaulted 10 different correctional officers, resulting in
14 new charges in juvenile court. He was direct filed into adult court after throwing a large rock at an
officer’s head. The officer raised his arm to protect his face and suffered an injury to his arm.

In adult court, D. entered competency proceedings again and was found incompetent. He entered
restoration and was restored to competency. He is currently awaiting a hearing to determine whether
the case will be transferred back to juvenile court. Unless D. is sentenced to prison on the adult charge,
which is highly unlikely, he will return to Adobe Mountain School to complete his treatment. ADJC, DCS,
and the youth’s attorney are working to identify possible alternative placements that could better meet
his mental health needs and propensity for violence.

RECOMMENDATIONS FOR C. AND D.

e Revisit the Recommendations submitted by the Arizona Supreme Court Task Force on Crossover
Youth Data and Information Sharing.

e Develop a framework for judges and court staff to receive education in new judge or employee
orientation, as well as across the career span in the areas of understanding trauma, behavioral
health, crisis response, and an awareness of existing judicial oversight mechanisms for people
with mental health conditions.

o Develop a framework for children, similar to Stepping Up, utilizing the concept of the Sequential
Intercept Model through a child-focused lens that emphasizes prevention and early involvement
in behavioral health services for children and families.

e Establish a statewide coordinating body with representation from all three branches of
government, the community, and people with lived experiences, focused on improving the
delivery of mental health services, data collection and analysis.
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Appendix C: Cross-Jurisdiction Mental Health Data Repository

INTRODUCTION

In its Interim Report and Recommendations (October 2019), the Committee on Mental Health and the
Justice System recommended the creation of a workgroup to analyze and make recommendations to
improve processes and coordination among courts handling Title 13, Title 36 or Title 14 proceedings
involving a single individual. A component of this recommendation is for the Administrative Office of
the Courts (AOC) to build a mechanism for judges and attorneys involved in Rule 11, Title 36 or Title 14
proceedings to access remotely the basic information on a defendant’s involvement in other mental
health proceedings, including current location, findings, or pending proceedings in another court.

Currently, there is no way for an attorney or judge to know which court contains records for an
individual involved in a Rule 11 case. The Committee’s consensus is that it is very helpful to know when
a Rule 11, Title 36 or Title 14 matter exists — both past and current — before another court or entity
initiates a new filing or a finding that may be contradictory to other pending matters. This knowledge
also impacts a Rule 11 proceeding or a subsequent Petition. It may not be necessary to have the minute
entries, but the knowledge of a prior or current Rule 11, Title 36 or 14 would be helpful to: (1) avoid
duplication; and (2) coordinate with a current Title 36, 14 or Rule 11 process, assuming court orders
are in place already.

The data repository will include the basic information needed for the attorney, having received an order
from a court, to properly secure the release of the records from the correct court. This document will
provide what information the data repository can display but will not include the technical details of
how the requirements will be implemented. The AOC IT Division has engaged in discussions with
Committee members and is well positioned to begin implementation of this case repository, in
conjunction with subject matter experts identified by the Committee.

REQUIREMENTS

All Arizona courts must be responsible for the supply of the following Rule 11 information for the data
repository:
a. The defendant’s first middle and last name.
The defendant’s date of birth.
Any Rule 11 Case Numbers associated to the defendant.
Court name where the Rule 11 case(s) took place.
Charge Description of all charges associated to the Rule 11 case (Optional).
All Type of Rule 11 Reports associated to the case (Optional).
All Rule 11 Findings for the defendant’s evaluation: Competent; Incompetent (Restorable);
Incompetent (Non-restorable)
h. Any current or pending Title 14 Guardianships for the defendant.
i. Any current or pending civil commitment orders for evaluation or treatment for the defendant.
j. Date of each Finding.
k. Outcome for the Rule 11 Case (Optional).

I

This data repository will not include medical reports or other case documents. The Attorney and/or court
will still be responsible for requesting the release of the records.
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Appendix D: Collaborative Court Model Examples

The Arizona courts have a history of developing therapeutic courts to work with individuals suffering from
mental illness, behavioral health issues, homelessness, PTS and other issues that can bring people into
contact with the criminal justice system. These specialty benches are continuously being developed and
refined. While not an updated list some of them can be found at:
https://www.azcourts.gov/mentalhealthinfo/Treatment-Courts/Treatment-Court-Summaries.

Many of these courts have been seeking to work across disciplines and jurisdictions. This creates an
improvement in being able to respond to individual needs in a comprehensive manner. Some of the courts
that have begun this collaborative model that have been brought to the Committee’s attention are listed
here.

MESA MUNICIPAL COURT - COMMUNITY COURT

Mesa Community Court serves chronic justice system offenders who commit low level crimes, fail to
comply with court orders, or who fail to appear for Court. These offenders can be more effectively
rehabilitated through alternative strategies. The Mesa Community Court is intended to provide a
combined response of services needed by the defendant, and a mitigation of sanctions based on the
progress of the defendant. The Mesa Community Court has broad based eligibility and is not offense
specific. In other words, any recognition by law enforcement, prosecutors, defense attorneys, or judges
of underlying social problems as primary contributors to the offense may refer the case to Community
Court. The Court will operate a special docket to isolate these cases so the defendant can be connected
to appropriate resources. At the time of arraignment, the defendant’s first court appearance, the case
may be deferred to allow time for evaluating the defendant’s circumstances and coordinating appropriate
services. As defendants engage in communicating with their services, the prosecutor will consider a
possible dismissal based on each case’s circumstances and progress.

MARICOPA COUNTY HOMELESS COURT

The Maricopa County Regional Homeless Court (MCRHC) helps homeless individuals resolve outstanding
minor misdemeanor, victimless offenses and warrants in order to remove barriers to ending their
homelessness. MCRHC has the ability to take cases from any limited jurisdiction court within Maricopa
County, where cases are essentially transferred to MCRHC from other courts. The MCRHC is designed to
help individuals address underlying issues that may keep them from getting a driver’s license, getting and
keeping a job and living without homelessness. The individual works with the Court and community
providers, and actively commits to ending their own experience living with homelessness, while resolving
outstanding fines and fees through community restitution or other agreed-upon programs.

PAYSON MAGISTRATE RESTORATIVE COURT

In 2018, a collaborative effort of the Town of Payson, Payson Magistrate Court, and Payson Police
Department began a restorative court to serve individuals living with a serious mental illness and or
substance abuse condition who have accessed the crisis or mental health system and are pending criminal
charges. The model utilizes a multi-disciplinary team to staff current mental health cases on a court
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calendar once per week or as determined by the counseling agency. Collectively, the team decides on a
treatment plan that provides wrap-around services, treatment, and interventions to stabilize, monitor,
and engage individuals in the program. The ultimate goals are to reduce recidivism and police contact,
and provide resources to prevent barriers to recovery, including housing, clothing, food, and integrated
care. The program has had a positive impact, with nearly all experiencing stability with their treatment
programs and no new law enforcement contact.

YAVAPAI COUNTY JUSTICE AND MENTAL HEALTH COALITION

Through a highly collaborative community partnership, the Yavapai County Sheriff’s Office leads the
coalition that focuses on early identification of individuals with mental and substance use disorders allows
proper coordination of care and treatment. Its premiere program, the Reach Out Initiative, includes a
team of stakeholders that cross over multiple systems, including mental health, substance use, law
enforcement, pretrial services, courts, jails, community corrections, housing, health, social services, family
members and many others. The goal is to improve cross-system collaborations to reduce involvement in
the justice system by people with mental and substance use disorders. The Sequential Intercept Model is
an evidence-based tool used to achieve this goal.

PHOENIX MUNICIPAL COURT VETERANS COURT

The Municipal Court, Prosecutor’s Office, Public Defender’s Office, and Phoenix Veterans Administration
(VA) partner together on cases involving veterans who served in the United States Armed Forces who are
experiencing treatable behavioral issues such as post-traumatic stress (PTS), traumatic brain injury (TBI),
anger management, domestic violence, or substance and alcohol abuse. All veterans are eligible to
participate, unless the Veterans Court Team determines that the case is not appropriate due to the
seriousness of offense, or prior criminal history that would negatively impact public history. Through
multiple system partners and services, the Court works to address substance abuse treatment, assess and
engage an individual for unmet mental health needs, medical concerns, benefits, housing and other
psychosocial factors. Participants who do not qualify for VA or Medicaid benefits, or are financially unable
to obtain treatment/service on their own receives services through La Frontera/EMPACT via a grant from
SAMHSA (Substance Abuse and Mental Health Services).
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Appendix E: Developing Best Practices in Restoration to
Competency Programs

OVERVIEW

The Committee on Mental Health and the Justice System (Committee), established by Administrative
Order 2018-71, has been tasked with studying, and if necessary, making recommendations to
effectively address how the justice system responds to persons in need of behavioral health services. The
Committee is also charged with reviewing court rules and state statutes for changes that can result in
improved court processes in competency proceedings, court-ordered treatment hearings and other
hearings where a litigant may need mental health treatment.

The Committee’s Competency Practices Workgroup has been charged with examining evidence-based
and best practices for competency evaluations and restoration to competency programs and making
recommendations for Restoration to Competency (RTC) programs statewide.

Arizona is one of the first states in the country to develop such a Best Practices Guide. The workgroup has
invited many subject matter experts to review its proposal including practitioners, mental health experts,
and treatment and correctional health staff professionals from the psychology and psychiatry community.
As our knowledge and awareness of these practices improves and changes, this Guide will be reviewed
for needed updates.

In addition, Arizona is currently participating on a working team with the National Center for State Courts
and Council of State Governments. This national team is focused on developing recommendations for
states’ competency programs, including immediately addressing delays that cause people to languish in
jail without treatment; limiting competency proceedings to only the most serious offenses; emphasize
diversion and a continuum approach to treatment; and assessing the appropriate use of jail-based
restoration.

The workgroup believes that it is well-positioned to make these recommendations for Best Practices and
recognizes that implementation of these guidelines will require an intentional approach by the Court and
local jurisdictions, as well as the behavioral health provider community.

The workgroup also strongly recommends the creation of a university-based partnership, focused on
forensic psychology and the law, to further improve the training, education, and career development
pipeline for those who work in the fields of forensic psychology, psychiatry, nursing, social work, and the
medical and legal fields. Finally, the compensation and contracts for individuals and providers must be
reviewed in order to ensure implementation of these best practices.

Please click HERE for the full Best Practices content:
(1) RTC Flowchart

(2) Qualifications

(3) Duties

)

)

(4) RTC Program Instructions
(5) Sub-Appendices with Additional Resources
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Appendix F: Telehealth Infrastructure for Rule 11-Competency
Proceedings

Inits 2019 interim report and recommendations, the Committee on Mental Health and the Justice System
recommended that the AOC and individual Courts “Explore opportunities for creating or expanding a
telehealth infrastructure for the courts and other justice system partners to increase access to services
for people with mental health conditions who have contact with the criminal justice system, including:

a. Provide a telehealth option for competency evaluations.

b. Evaluate the feasibility of the use of telehealth for mental health assessments in jails; crisis
consultations for law enforcement; crisis response for people who have encounters with law
enforcement; probation mental health services; and, jail mental health services.

The Committee’s Competency workgroup has conducted research and discussed the standards and
criteria that need to be established for these specific evaluations, including language, development of
best practices, and how to ensure access to the best options to achieve an equal standard of care and
administration of justice, particularly in rural communities.

Overall, the research concludes that conducting videoconference evaluations does not produce
meaningful different outcomes compared to in-person evaluations. Furthermore, utilizing video
conferencing offers jurisdictions who are located far from providers a more cost effective and safe option
compared to transporting forensic psychiatric patients securely and timely. Researchers indicate that the
telehealth options also present the opportunity to improve the procedural justice of examinations by
increasing access to mental health evaluators with forensic expertise.

Furthermore, the National Center for State Courts formed a Focus Group this year centered around
Competency Practices. This work has also concluded that telehealth for competency proceedings is
necessary to ensure administration of justice to individuals, particularly in rural areas that do not have
access to evaluators in their communities, as well as for larger jurisdictions with a high number of
defendants/patients but a low number of evaluators.

Due to the COVID-19 pandemic emergency, Arizona’s courts have acted to protect the health and safety
of the public and court employees, while ensuring constitutional and statutory obligations are met. The
pandemic presents an opportunity for Courts to move some hearings and requirements to a virtual
platform. While a virtual environment is not always ideal in all mental health related court proceedings,
the Competency workgroup maintains that utilizing telehealth for mental health evaluations and
restoration to competency education are a recommended practice for the Courts, provided the defendant
is given access to technology and the following practices are in place:

e Language is aligned with national best practices/standards for competency and mental health
evaluations and implemented as an alternative to in-person examinations under a defined set of
circumstances.
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e Access to standards of care and administration of justice, including: time requirements;
geographic differences; and the standards/requirements for the person who may be
accompanying the defendant in the room during the evaluation.

e Timely access to medical records for attorneys and evaluators.

One example in Arizona where this is already in place and working well is Graham County. As a rural
community, it is cost prohibitive for the County to transport defendants to another jurisdiction — out of
County — to receive their competency evaluation and restoration to competency education, or to set up
an in-custody program. To ensure access to justice for defendants in these matters, Graham County
contracts with a psychologist who conducts the restoration sessions remotely.

As a result of the COVID-19 pandemic, in order to ensure access to justice, other courts have begun to
conduct mental health evaluations remotely. The workgroup recommends that these practices continue,
and that teleconferencing for both mental health evaluations and restoration to competency be
authorized as a statewide practice.

In order to implement these practices, the workgroup strongly encourages the AOC and courts take action
on the following:

e Embed the revised guidelines and templates/forms for mental health evaluators into practice;

e Adopt the recommended best practices for restoration to competency into practice;

e Communicate the revised guidelines, templates/forms and best practices to all current
practitioners/mental health evaluators; and

e C(Create an intermediary, required training for practitioners in advance of the next Legal
Competency and Restoration Conference.??

After hearing from experts in the forensic psychiatry and psychology field who are currently practicing
today, the workgroup also recommends that the AOC and courts reconsider the current rates of the
mental health experts’ contracts. Doing so will enhance access to mental health experts who may not
currently engage with the courts due to the current low rates.

In addition, Workgroup members and AOC staff have been involved in discussions with the AOC Adult and
Juvenile Probation Services Division regarding the development of a Teleservice Request for Quotation
(RFQ) for providers contracted with the AOC to deliver specific teleservices ranging from assessments to
treatment, individual to group, evaluations and screenings, group work and education for services
particular to mental health, family counseling, DUI/SUD, sex offender counseling, crisis intervention, and
more. After the establishment of those contracts, each county/court/department under AOC can create
their own accounts with the chosen service provider(s) for payment. The hope is that the more the
teleservice providers are utilized, other jails and agencies will enter into their own contracts for their
population’s needs. The Competency workgroup recommends that this RFQ and future RFP incorporate
the above noted considerations, specific to mental health and competency evaluation telehealth services
related to language, best practices, access to standards of care, and timely access to records.

32 please see Recommendations on Practice Improvement: University Partnership for further enhancements to the
training and education for mental health evaluators.
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RESOURCES:

AMERICAN PSYCHOLOGICAL ASSOCIATION:
o Medicare and Medicaid’s expanded telehealth coverage and more. Link:
www.apaservices.org/practice/reimbursement/government/medicare-updates-covid-19
o Neuropsychology via telehealth: Guidance on CPT codes, technical requirements and
more. Link: www.apaservices.org/practice/reimbursement/health-

codes/testing/teleneuropsychology-resources
o New APA COVID-19 tele-assessment principles. Link:
www.apaservices.org/practice/reimbursement/health-codes/testing/tele-assessment-

covid-19
EPSTEIN BECKER GREEN. 50 STATE SURVEY OF TELEMENTAL/TELEBEHAVIORAL HEALTH (2017).
LINK: WWW.EBGLAW.COM/CONTENT/UPLOADS/2017/10/EPSTEIN-BECKER-GREEN-2017-
APPENDIX-50-STATE-TELEMENTAL-HEALTH-SURVEY.PDF
NATIONAL CENTER FOR STATE COURTS:

O LIGHTS, CAMERA, MOTION! - A TIMELY PRIMER ON HOW TO IMPLEMENT REMOTE
JUDICIAL HEARINGS. WEBINAR, APRIL 7, 2020.

O STATE COURT JUDGES EMBRACE VIRTUAL HEARINGS AS PART OF THE NEW NORMAL.
LINK: NCSC.ORG/NEWSROOM/PUBLIC-HEALTH-
EMERGENCY/STORIES/VIDEOCONFERENCING.ASPX

PROFESSIONAL PSYCHOLOGY RESEARCH AND PRACTICES. LUXTON AND LEXCEN. FORENSIC
COMPETENCY EVALUATIONS VIA VIDEOCONFERENCING: A FEASIBILITY REVIEW AND BEST
PRACTICE RECOMMENDATIONS. 2018.

Psychiatric Services. Luxton et al. Use of video conferencing for psychiatric and forensic
evaluations. 2006.

Psychology, Crime and Law. Batastini, Pike, Thoen, Jones, Davis and Escalera. Perceptions and
use of videoconferencing in forensic mental health assessments: A survey of evaluators and legal
personnel. 2019. Link: doi.org/10.1080/1068316X.2019.1708355.

Telemedicine and E-health. Implementation and Evaluation of Videoconferencing for Forensic
Competency Evaluation. Link: www.liebertpub.com/doi/abs/10.1089/tmj.2019.0150.

THE TELEMEDICINE AND TELECONSULTATION SYSTEM APPLICATION IN CLINICAL MEDICINE.
LINK: I[EEEXPLORE.IEEE.ORG/DOCUMENT/1403953
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Appendix G: Order of Transfer Protocol

The Committee on Mental Health and the Justice System was tasked to develop protocol for Limited
Jurisdiction Court (LIC) judges to transfer a case where the defendant has been found incompetent and
not restorable to Superior Court, as allowed under A.R.S. § 13-4517 (Rule 11.5). This protocol was
developed in partnership with the Maricopa County Superior Court, Maricopa County Attorney’s Office,
judicial officers and court administrators from municipal courts with expertise in handling Rule 11 matters
— Phoenix Municipal Court, Glendale City Court and Mesa Municipal Court, as well as the Maricopa County
AHCCCS Complete Care (ACC)/Regional Behavioral Health Authority (RBHA) provider, Mercy Care.

This team of local and statewide experts has developed a clear, workable mechanism to move a
misdemeanor defendant between criminal and civil court in a timely fashion when the originating case is
at the LIC level, including:

(1) Transfer Protocol
(2) Order of Transfer from LJ to Superior Court and Order Accepting Transfer

Maricopa County Superior Court has taken the lead to implement this protocol and process as an
extension of being the only current Superior court with municipal courts conducting Rule 11 proceedings.
It is further recommended that other Superior Courts adopt this protocol and process, so it is in place
when municipal courts within the county begin to handle Rule 11 matters. The adopted protocol and
orders can be found here.
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Appendix H: AOT Criteria: State Statutory Language Selection

CALIFORNIA:* Available only in counties that have “opted in” by Board of Supervisors action; otherwise
outpatient commitment only permitted via conservatorship process.

Criteria:

CALIF. WELF. & INST. CODE § 5346(a). In any county in which services are available ..., a court may order
a person who is the subject of a petition filed pursuant to this section to obtain assisted outpatient
treatment if the court finds, by clear and convincing evidence, that the facts stated in the verified petition
filed in accordance with this section are true and establish that all of the requisite criteria set forth in this
section are met, including, but not limited to, each of the following:

(1) The person is 18 years of age or older.

(2) The person is suffering from a mental illness|.]

(3) There has been a clinical determination that the person is unlikely to survive safely in the
community without supervision.

(4) The person has a history of lack of compliance with treatment for his or her mental illness, in that
at least one of the following is true:

(A) The person's mental illness has, at least twice within the last 36 months, been a
substantial factor in necessitating hospitalization, or receipt of services in a forensic or
other mental health unit of a state correctional facility or local correctional facility, not
including any period during which the person was hospitalized or incarcerated
immediately preceding the filing of the petition.

(B) The person's mental illness has resulted in one or more acts of serious and violent
behavior toward himself or herself or another, or threats, or attempts to cause serious
physical harm to himself or herself or another within the last 48 months, not including
any period in which the person was hospitalized or incarcerated immediately preceding
the filing of the petition.

(5) The person has been offered an opportunity to participate in a treatment plan by the director of
the local mental health department, or his or her designee, provided the treatment plan includes
[comprehensive services], and the person continues to fail to engage in treatment.

(6) The person's condition is substantially deteriorating.

(7) Participation in the assisted outpatient treatment program would be the least restrictive
placement necessary to ensure the person's recovery and stability.

(8) In view of the person's treatment history and current behavior, the person is in need of assisted
outpatient treatment in order to prevent a relapse or deterioration that would be likely to result
in grave disability or serious harm to himself or herself, or to others|.]

(9) Itis likely that the person will benefit from assisted outpatient treatment.

LOUISIANA:
LA. REV. STAT. ANN. § 28:66 (A) A patient may be ordered to obtain civil involuntary outpatient
treatment if the court finds that all of the following conditions apply:
(1) The patient is 18 years of age or older.
(2) The patient is suffering from a mental illness.
(3) The patient is unlikely to survive safely in the community without supervision, based on a clinical
determination.
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(4) The patient has a history of lack of compliance with treatment for mental illness that has resulted
in either of the following:

(a) At least twice within the last thirty-six months, the lack of compliance with treatment for
mental illness has been a significant factor resulting in an emergency certificate for
hospitalization, or receipt of services in a forensic or other mental health unit of a correctional
facility or a local correctional facility, not including any period during which the person was
hospitalized or incarcerated immediately preceding the filing of the petition.

(b) One or more acts of serious violent behavior toward self or others or threats of, or attempts
of, serious physical harm to self or others within the last thirty-six months as a result of mental
illness, not including any period in which the person was hospitalized or incarcerated
immediately preceding the filing of the petition.

(5) The patient is, as a result of his mental illness, unlikely to voluntarily participate in the
recommended treatment pursuant to the treatment plan.

(6) In view of the treatment history and current behavior of the patient, the patient is in need of
involuntary outpatient treatment in order to prevent a relapse or deterioration which would be
likely to result in the patient becoming dangerous to self or others or gravely disabled as defined
in R.S. 28:2.

(7) Itis likely that the patient will benefit from involuntary outpatient treatment.

MICHIGAN:
MICH. COMP. LAWS & 330.1401(1).
(d) An individual who has mental illness, whose understanding of the need for treatment is impaired to

the point that he or she is unlikely to voluntarily participate in or adhere to treatment that has been
determined necessary to prevent a relapse or harmful deterioration of his or her condition, and whose
noncompliance with treatment has been a factor in the individual’s placement in a psychiatric
hospital, prison, or jail at least 2 times within the last 48 months or whose noncompliance with
treatment has been a factor in the individual's committing 1 or more acts, attempts, or threats of
serious violent behavior within the last 48 months. An individual under this subdivision is only eligible
to receive assisted outpatient treatment.

NEW MEXICO:

Available only in jurisdictions that have “opted in” with a memorandum of understanding between the
jurisdiction and the local district court.

N.M. STAT. ANN. § 43-1B-3. A person may be ordered to participate in assisted outpatient treatment if
the court finds by clear and convincing evidence that the person:

A.
B.
C.

is eighteen years of age or older and is a resident of a participating municipality or county;

has a primary diagnosis of a mental disorder;

has demonstrated a history of lack of compliance with treatment for a mental disorder that has:

(1) at least twice within the last forty-eight months, been a significant factor in necessitating
hospitalization or necessitating receipt of services in a forensic or other mental health unit or a
jail, prison or detention center; provided that the forty-eight-month period shall be extended by
the length of any hospitalization, incarceration or detention of the person that occurred within
the forty-eight-month period;

(2) resulted in one or more acts of serious violent behavior toward self or others or threats of, or
attempts at, serious physical harm to self or others within the last forty-eight months; provided
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(3)

that the forty-eight-month period shall be extended by the length of any hospitalization,
incarceration or detention of the person that occurred within the forty-eight-month period; or
resulted in the person being hospitalized, incarcerated or detained for six months or more and
the person is to be discharged or released within the next thirty days or was discharged or
released within the past sixty days;

D. is unwilling or unlikely, as a result of a mental disorder, to participate voluntarily in outpatient
treatment that would enable the person to live safely in the community without court supervision;

E. isin need of assisted outpatient treatment as the least restrictive appropriate alternative to prevent
a relapse or deterioration likely to result in serious harm to self or likely to result in serious harm to
others; and

F. will likely benefit from, and the person's best interests will be served by, receiving assisted outpatient
treatment.
NEW YORK:

N.Y. MENTAL HYG. LAW § 9.60(c). A person may be ordered to receive assisted outpatient treatment if
the court finds that such person:

(1)
(2)
(3)

(4)

(7)
OHIO:

is eighteen years of age or older; and

is suffering from a mental illness; and

is unlikely to survive safely in the community without supervision, based on a clinical

determination; and

has a history of lack of compliance with treatment for mental illness that has:

(i) prior to the filing of the petition, at least twice within the last thirty-six months been a
significant factor in necessitating hospitalization in a hospital, or receipt of services in a
forensic or other mental health unit of a correctional facility, not including any current period,
or period ending within the last six months, in which the person was or is hospitalized or
incarcerated; or

(ii) prior to the filing of the petition, resulted in one or more acts of serious violent behavior
toward self or others or threats of, or attempts at, serious physical harm to self or others
within the last forty-eight months, not including any period, or period ending within the last
six months, in which the person was or is hospitalized or incarcerated; and

is, as a result of his or her mental illness, unlikely to voluntarily participate in the outpatient

treatment that would enable him or her to live safely in the community; and

in view of his or her treatment history and current behavior, is in need of assisted outpatient

treatment in order to prevent a relapse or deterioration which would be likely to result in serious

harm to the person or others as defined in section 9.01 of this article; and

is likely to benefit from assisted outpatient treatment.

OHIO REV. CODE ANN. § 5122.01(B).
(5) (a) Would benefit from treatment as manifested by evidence of behavior that indicates all
of the following:

(i)

(ii)

The person is unlikely to survive safely in the community without supervision, based on a clinical
determination.

The person has a history of lack of compliance with treatment for mental illness and one of the
following applies:
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(I) At least twice within the thirty-six months prior to the filing of an affidavit seeking court-
ordered treatment of the person... he lack of compliance has been a significant factor in
necessitating hospitalization in a hospital or receipt of services in a forensic or other mental
health unit of a correctional facility, provided that the thirty-six-month period shall be
extended by the length of any hospitalization or incarceration of the person that occurred
within the thirty-six-month period.

() Within the forty-eight months prior to the filing of an affidavit seeking court-ordered
treatment of the person ..., the lack of compliance resulted in one or more acts of serious
violent behavior toward self or others or threats of, or attempts at, serious physical harm to
self or others, provided that the forty-eight-month period shall be extended by the length of
any hospitalization or incarceration of the person that occurred within the forty-eight-month
period.

(1) The person, as a result of the person's mental illness, is unlikely to voluntarily participate in
necessary treatment.

(IV) In view of the person's treatment history and current behavior, the person is in need of
treatment in order to prevent a relapse or deterioration that would be likely to result in
substantial risk of serious harm to the person or others.

(b) An individual who meets only the criteria described in division (B)(5)(a) of this section is not subject
to hospitalization.

OKLAHOMA:
43A OKL. ST. § 1-103(20). “Assisted outpatient” means a person who:

(a)
(b)

(c)

(d)

(e)

(f)

(8)

(h)

is eighteen (18) years of age or older,

is either currently under the care of a facility certified by the Department of Mental Health and

Substance Abuse Services as a Community Mental Health Center, or is being discharged from the

custody of the Oklahoma Department of Corrections,

is suffering from a mental illness,

is unlikely to survive safely in the community without supervision, based on a clinical

determination,

has a history of lack of compliance with treatment for mental illness that has:

(1) prior to the filing of a petition, at least twice within the last thirty-six (36) months been a
significant factor in necessitating hospitalization or treatment in a hospital or residential
facility, or receipt of services in a forensic or other mental health unit of a correctional facility,
or

(2) prior to the filing of the petition, resulted in one or more acts of serious violent behavior
toward self or others or threats of, or attempts at, serious physical harm to self or others
within the last twenty-four (24) months,

is, as a result of his or her mental iliness, unlikely to voluntarily participate in outpatient treatment

that would enable him or her to live safely in the community,

in view of his or her treatment history and current behavior, is in need of assisted outpatient

treatment in order to prevent a relapse or deterioration which would be likely to result in serious

harm to the person or persons as defined in this section, and

is likely to benefit from assisted outpatient treatment.
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Appendix I: Court-Based Interdisciplinary Partnerships and
Systems Improvement

The Committee and AOC have enhanced and established new partnerships related to mental health and
the justice system. The following milestones were achieved because of this leadership and collaborative
efforts:

» A key charge to the Committee in its Administrative Order was to identify opportunities to educate
the public on court processes involving individuals in the justice system with behavioral health
treatment needs. In collaboration with the Arizona Foundation for Legal Services and Education, the
Committee developed a website and hard copy brochure for individuals who may be experiencing a
crisis and find themselves in need of information
related to Arizona’s involuntary treatment system. In
a user-friendly website, azcourtcare.org offers
information on how to locate crisis response
providers, health care providers, and what takes
place in Arizona’s Court Ordered Evaluation and
Court Ordered Treatment process. The website has
been placed on individual court websites, as well as AZC C
partner sites such as the Yavapai Criminal Justice and OURT ARE
Mental Health Coalition and NAMI-Arizona. During
the COVID-19 pandemic crisis, individual courts and partners reported using the printable “Help For
Your Loved Ones” brochure as a helpful resource for families experiencing crisis who otherwise may
come to court in person for questions.

» Committee members engaged with the Arizona Health Plan Association and its members to discuss
improvements to the Court Ordered Evaluation and Court Ordered Treatment system. In addition to
the discussion, the Committee engaged directly with AHCCCS and the Association to link providers
with individual courts and support further enhancement of both the justice liaison role and the data
sharing needs between providers and the court for COE/COT hearings.

> A partnership was established with Health Current, Arizona’s Health Information Exchange entity.
Through that partnership, the AOC, Pinal County Superior Court and Maricopa County Adult Probation
participated in an engaging presentation on privacy of health information and the judicial system —
focused on HIPAA, 42 CFR Part 2, and Arizona law. This presentation is being converted by the AOC
into an e-learning module for court staff and others to access.

» The AOC submitted a response to the AHCCCS call for comments on its Whole Person Care Initiative,
detailing options to incorporate justice-involved populations into the AHCCCS 1115 waiver
application. Specifically, the AOC recommended expanding services to improve outcomes and
potentially reduce costs for a subset of the probation and misdemeanor offender populations who
are identified as high risk to reoffend, experience Serious Mental lliness and homelessness, and who
are seen repetitively in the lower jurisdiction courts as misdemeanor offenders with substance abuse
or mental health needs.

Mental Health & Justice System Report| Section VI: Appendices


http://www.azcourtcare.org/
https://azcourtcare.org/forms-and-instructions/resources/11-mhjs-cc-brochure/file
https://azcourtcare.org/forms-and-instructions/resources/11-mhjs-cc-brochure/file

Appendix J: Discussion - Children’s Mental Health

According to the National Alliance on Mental lliness, nearly 75 percent of serious mental illness symptoms
first appear before the age of 25; however, mental illness in children is difficult to diagnose and treat,
making children and adolescents even more vulnerable, particularly when early symptoms go untreated.

Nearly 550,000 children under age 6 live in Arizona — more than the population of Tucson and enough to
fill almost 9 Cardinals’ football stadiums. The number is expected to increase by 19 percent by the year
2030.

Across the nation and in Arizona, youth mental health is worsening and access to care continues to be
limited. In just a five-year period, rates of severe youth depression have increased from 5.9 percent to 8.2
percent, and over 1.7 million American youth with major depressive episodes did not receive treatment.
In the Mental Health America study, Arizona was ranked 50th out of 51 using 7 measures capturing
prevalence of mental illness and access to care for youth.?*

Arizona has consistently been ranked near the bottom nationwide for outcomes collected around Adverse
Childhood Experiences (ACEs) which may include early exposure to family violence, abusive treatment,
neglect, alcohol and drug abuse, or separated/divorced parents. A recent report by United Health
Foundation found 30.6 percent of children in Arizona experienced two or more adversities in 2018,
whereas the national average was 22.6 percent.?®> Childhood trauma and ACEs greatly increase a person’s
risk of long-term health problems as well as depression, anxiety, suicide and post-traumatic stress
disorder.

In addition, young people living with mental health conditions are considerably over-represented in the
juvenile justice system, in comparison to the general youth population.3® A 2008 meta-analysis crystallizes
this point: at some juvenile justice contact points, as many as 70 percent of youth experience a
diagnosable mental health condition, and prevalence increases the further that youth are processed in
the juvenile justice system.

Specific to mental health and the justice system, a systematic approach and interventions are needed for
children to be identified early on — either through the school system or once they enter the justice system
— for children who require more intensive, acute mental health services due to their extreme high risk for
violence and victimizing others. These children require a different type of treatment and placement than
is currently available or offered in Arizona. The stories of C. and D. in the composite section (Appendix B:
Individuals Living with Mental lliness in the Justice System) exemplify the needs of these children and their
caregivers, along with the system’s inability to proactively provide services to mitigate future violent acts
and serve and protect children and the public adequately.

33 National Alliance on Mental lliness. Mental Health by the Numbers.

34 Nguyen, T., Hellebuyck, M., Halpern, M., (2019) The State of Mental Health in America 2018.
35 United Health Foundation. America’s Health Rankings.

36 Office of Juvenile Justice and Delinquency Prevention.
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Each of these findings and stories illustrates an opportunity to ensure public safety, connect families with
consistent and adequate resources and supports, and evaluate and improve children’s physical, mental,
social and emotional well-being.

The Committee’s concept and recommendation is to build on the work happening nationally and develop
a home-grown version of the Sequential Intercept Model that is specifically geared toward children’s
behavioral health. This model will allow for the identification of gaps in services to develop a
comprehensive approach for prevention and intervention both before and after formal court
involvement.
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Appendix K: Strengthening Judicial Oversight

The Committee has identified in an appendix those laws that do provide the court with some authority to
exercise more oversight where needed to ensure proper treatment and compliance, and recommends the
following:

A. Enforce A.R.S. § 36-540(C)(2) which requires the court to approve a written treatment plan that
conforms to the requirements of § 36-540.01(B) and is approved by the medical director of the
agency that will supervise the treatment. This statute requires staff familiar with the patient’s
case history to prepare a written treatment plan and specifies what should be included in the
plan. Current treatment plans reviewed by the Committee appear to address the requirements of
this statute only on a superficial level. The Committee recommends that, regardless of the
approval of its proposal that the courts and AHCCCS work together to revise and standardize
Outpatient Treatment Plans to be used in all counties pursuant to Title 36.

B. A.R.S. § 36-540(E)(4) states: “The court may order the medical director to provide notice to the
court of any noncompliance with the terms of a treatment order.” In cases where an individual’s
case history identifies them as a person needing enhanced scrutiny, the order for treatment
should include an order to provide the court with notice of non-compliance with the terms of
treatment. With notice of non-compliance the court can take action under A.R.S. § 36-540(E)(5)
to set a hearing or issue an amended order for treatment based upon the record and
recommendations of medical professionals familiar with the treatment of the patient.

C. The court should advise the patient in open court and state specifically in its order for treatment
that: the Treatment Plan approved by the court is part of the Order and is enforceable by the
court; that the Plan may be amended by the court; and, that non-compliance with the order or
the terms and conditions of the Plan may result in an order for the patient to be placed in or
return to inpatient treatment and an order for a peace officer to detain the patient for that
purpose pursuant to A.R.S. § 36-540(E)(5) or (6). If the court amends a Treatment Plan, an
Amended Treatment Plan should be placed in the patient’s medical file and filed with the court.
A copy should be given to and discussed with the patient by the agency assigned to administer
and supervise the Plan and the court should order the treatment agency to file with the court an
affidavit which verifies that such has been done.

D. Many patients who desperately need certain benefits, treatment or services do not receive them
because they refuse to agree to the services when offered. For example, if the treatment plan
identifies that the patient needs residential placement to assist in the delivery of treatment
services and to assure compliance, if the patient refuses, the placement does not occur. The
committee believes that this is antithetical to a system that allows the court to issue an or order
for treatment and, as a condition for its issuance, the court must find that because of their mental
disorder the patient is either unwilling or unable to accept voluntary treatment. Therefore, the
committee believes that it is essential that the court orders for treatment in Arizona contain the
following:
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“Based on the evidence presented, the court has determined that this patient’s mental
disorder substantially impairs their ability to make an informed decision regarding
treatment, to understand the advantages and disadvantages or the alternatives to a
particular treatment and therefore, until further order of the court, the patient shall not
be allowed to refuse or be required to agree or consent to any particular treatment or
service set forth in the Treatment Plan.”

E. It is axiomatic that a court that has the power to issue an order mandating mental health
treatment and appointing an agency to oversee such treatment pursuant to a treatment plan has
the power to demand that the agency report to the court about the progress of treatment ordered
and the patient’s compliance. In Maricopa County, this has been done in the past through an
Administrative Order requiring reports to the court 60 days after the order is entered and 60 days
prior to expiration of the term of COT. Arizona law does not prevent the Superior Court from
requiring in the COT Order that periodic reports be filed with the court and to set status hearings
requiring attendance of parties. In fact, during the period of outpatient treatment A.R.S. § 36-
540(E)(5) allows the court on its own motion to determine that a patient is not complying with
the terms of the order or that the treatment plan is no longer appropriate and to change the
treatment plan. A.R.S. § 36-540(E)(5) states (emphasis added):

“During any period of outpatient treatment under subsection A, paragraph 2 of this
section, if the court, on its own motion or on motion by the medical director of the
patient's outpatient mental health treatment facility, determines that the patient is not
complying with the terms of the order or that the outpatient treatment plan is no longer
appropriate and the patient needs inpatient treatment, the court, without a hearing and
based on the court record, the patient's medical record, the affidavits and
recommendations of the medical director, and the advice of staff and physicians or the
psychiatric and mental health nurse practitioner familiar with the treatment of the
patient, may enter an order amending its original order. The amended order may alter
the outpatient treatment plan or order the patient to inpatient treatment pursuant to
subsection A, paragraph 3 of this section. The amended order shall not increase the total
period of commitment originally ordered by the court or, when added to the period of
inpatient treatment provided by the original order and any other amended orders, exceed
the maximum period allowed for an order for inpatient treatment pursuant to subsection
F of this section. If the patient refuses to comply with an amended order for inpatient
treatment, the court, on its own motion or on the request of the medical director, may
authorize and direct a peace officer to take the patient into protective custody and
transport the patient to the agency for inpatient treatment. Any authorization, directive
or order issued to a peace officer to take the patient into protective custody shall include
the patient's criminal history and the name and telephone numbers of the patient's case
manager, guardian, spouse, next of kin or significant other, as applicable. When reporting
to or being returned to a treatment agency for inpatient treatment pursuant to an
amended order, the patient shall be informed of the patient's right to judicial review and

the patient's right to consult with counsel pursuant to section A.R.S. § 36-546.
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Accordingly, in cases needing enhanced scrutiny, the Superior Court should consider doing the
following:

a. Direct the medical director of the outpatient treatment agency to review the condition of
the patient and to report to the court about the patient’s progress in treatment and any
non-compliance with the treatment plan, identifying any real or perceived obstacles to
needed treatment and requiring the medical director and the treatment team to consider
all reports and information relevant to the patient’s treatment or compliance received
from any source, including family and friends of the patient.

b. In cases where the patient has a history of chronic non-compliance with treatment,
consider requiring in the Order for Treatment the medical director of the outpatient
treatment agency, or designee, and the patient to participate in an “in-court” case review,
periodically, to review the progress or lack of progress in treatment and the need to
amend the Treatment Plan or Court Order. This “in-court” review should allow for the
parties to appear through an audio/video conferencing tool from a remote location where
needed.

F. Training on this authority should be incorporated into statewide judicial training.
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Appendix L: “Templates and Best Practices” Statewide
Memorandum (May 12, 2020)

Supreme Court of Arizona
Administrative Office of the Courts
Court Services Division
1501 West Washington, Suite 410
Phoenix, AZ. 85007

MEMORANDUM

To: Superior Court Presiding Judges
Superior Court Administrators
Limited Jurisdiction Court Presiding Judges
Limited Jurisdiction Court Administrators

From: Marcus W. Reinkensmeyer, Court Services Director
CC: Court Services Division, Dave Byers, Mike Baumstark, Paul Julien, Arron Nash
Date: May 12, 2020

RE: Templates for Competency Evaluation Process: Guidelines and Standardized Forms, and Best
Practices in Restoration to Competency Programs

The Committee on Mental Health and the Justice System (Committee), established by Administrative
Order 2018-71, is charged with studying and making recommendations to effectively address how the
justice system responds to people in need of behavioral health services.

A key component of the Committee’s charge is to examine evidence-based and best practices for
competency evaluations and restoration to competency programs and train accordingly. As such, the
Committee submitted its recommendations to the Arizona Judicial Council in October 2019 which
approved the enclosed standardized competency guidelines and form templates for Courts to adopt and
for mental health experts to use, as required in Rule 11.3 (a)(5), Ariz.R.Crim.P.

Further, the Arizona Supreme Court COVID-19 Continuity of Court Operations During a Public Health
Emergency Workgroup recommended using telehealth technology in competency proceedings, and to
adopt the Committee’s guidelines and templates/forms for mental health evaluators in order to
implement telehealth practices.
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The guidelines and forms are also available through these links:
e Guidelines: click here
e Forms: click here

The Arizona Administrative Office of the Courts requests Courts adopt these standardized guidelines
and forms throughout the evaluation process by mental health experts in criminal Rule 11 competency
evaluations.

Further, each Superior Court and Limited Jurisdiction Court who employs or contracts with mental health
experts for Rule 11 proceedings should notify the mental health experts and provide them with the revised
guidelines and forms for their use.

The court-approved Legal Competency and Restoration Conference for mental health experts, as required
by Rule 11.3 (a)(5) will update its training materials accordingly, and this memo will be sent to all
participants of the most recent conference (August 2019) to reinforce implementation.

In addition, the Committee on Mental Health and the Justice System, the COVID-19 Emergency
Workgroup and the AOC recommends Courts adopt the enclosed Best Practices in Restoration to
Competency Programs. As our knowledge and awareness of these practices improves and changes, this
Guide will be reviewed for needed updates.

e Best Practices in Restoration to Competency: click here.

Finally, Courts should implement protocols and orders for limited jurisdiction court judges to transfer a
case to the superior court for further proceedings pursuant to Arizona Revised Statute § 13-4517 where
the defendant has been found incompetent and not restorable, as allowed by Rule 11.5, Arizona Rules of
Criminal Procedure.

e Rule 11 Transfer Protocol: click here.

References:
e Committee on Mental Health and the Justice System
e Arizona Revised Statutes, Title 13, Chapter 41: Incompetency to Stand Trial
e Arizona Rules of Criminal Procedure: Rules 11.1 through 11.3

If you have any questions regarding these templates, please contact Stacy Reinstein at
sreinstein@courts.az.gov.

Thank you,

Marcus W. Reinkensmeyer
Director, Court Services Division
1501 W. Washington

Phoenix, AZ 85007
602.452.3334

602.452.3480 (fax)
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Appendix M: Interim Report Appendices B, C, Dand E

In order to track the changes made to the recommendations related to the legislative changes we have
copied these appendices from the interim report to provide quick reference for readers of this report.

Committee on Mental Health and the Justice System Interim Report and Recommendations
Appendix B

Committee on Mental Health and the Justice System

Mental Disorder Definition Proposed Revisions

The Committee on Mental Health and the Justice System, established by Administrative Order 2018-71,
has been tasked with reviewing, and if necessary, refining the definition of Mental Disorder in A.R.S. § 36-
501(25).

Specifically the Committee was directed via the recommendations of the Fair Justice Task Force
Subcommittee on Mental Health and the Criminal Justice System to amend the statutory definition of
“mental disorder” found in A.R.S. §36-501(25) to include neurological and psychiatric disorders, substance
use disorders which co-occur with mental health conditions, along with mental conditions resulting from
injury, disease, and cognitive disabilities for the purpose of being eligible to receive mental health services
pursuant to the Title 36 civil commitment statutes.

The Committee has sought input, including from members of the Arizona Judicial Standing Committees
on Superior Court and Limited Jurisdiction Courts, as well as by direct solicitation by email to justice system
and behavioral health partners and in public meetings. The Committee reviewed and discussed all
stakeholder comments in developing its final proposal.

DEFINITION BEGINS ON NEXT PAGE
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Committee on Mental Health & the Justice System Draft Revision:
36-501. Definitions

25. “Mental Disorder” means a substantial disorder THAT SUBSTANTIALLY IMPAIRS of the A person's
emotional processes, thought, cognition, or memory OR BEHAVIOR. THE MENTAL DISORDER MAY BE
RELATED TO, CAUSED BY OR ASSOCIATED WITH A PSYCHIATRIC OR NEUROLOGIC CONDITION, OR AN
INJURY OR DISEASE, AND MAY CO-OCCUR WITH A SUBSTANCE USE DISORDER.

A. A PERSON WITH AN ANTISOCIAL PERSONALITY DISORDER OR SEXUAL DISORDER SHALL NOT BE
CONSIDERED TO HAVE A MENTAL DISORDER UNLESS THAT PERSON ALSO HAS A SUBSTANTIAL
IMPAIRMENT OF EMOTIONAL PROCESS, THOUGHT, COGNITION OR MEMORY, AND THE IMPAIRMENT HAS
A REASONABLE PROSPECT OF BEING TREATABLE WITH PSYCHIATRIC TREATMENT.

B. APERSON WITH A FIXED OR PROGRESSIVE DEFICIT IN COGNITION OR MEMORY DUE TO A NEUROLOGIC
DISEASE, OR A PERSON WITH EITHER A BRAIN INJURY OR AN INTELLECTUAL OR COGNITIVE DISABILITY,
MAY BE CONSIDERED TO HAVE A MENTAL DISORDER IF THE PERSON ALSO HAS A SUBSTANTIAL
IMPAIRMENT OF EMOTIONAL PROCESSES, THOUGHT OR BEHAVIOR, AND THE IMPAIRMENT HAS A
REASONABLE PROSPECT OF BEING TREATABLE WITH PSYCHIATRIC TREATMENT.

C. MENTAL DISORDER INCLUDES A PERSON PRESENTING WITH IMPAIRMENTS CONSISTENT WITH BOTH A
MENTAL DISORDER AND A SUBSTANCE USE DISORDER IF, CONSIDERING THE PERSON’S HISTORY AND AN
APPROPRIATE EXAMINATION OF THE PERSON, THE IMPAIRMENTS OF A MENTAL DISORDER PERSIST OR
RECUR EVEN AFTER DETOXIFICATION.
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Appendix C Committee on Mental Health and the Justice System
Enhanced Services Order Proposal

The Committee proposes that a new statute be created that requires the civil court to mandate the
provision of specific “enhanced services” for individuals who have shown that they cannot or will not
adhere to treatment and who, as a result, pose a substantial risk of harm to themselves or others, and to
require the court to provide hands-on, in-court oversight of enhanced services orders to assure that
appropriate services are being provided and that the patient is adhering to the specific treatment plan.

Background:

Both the Criminal Justice and Civil Mental Health Treatment systems are plagued by “recidivists.” On the
criminal side these are repeat offenders, people who have a mental health condition, defect or deficiency
who are repeatedly being arrested, often for low-level crimes which would likely not be repeated if they
received proper treatment and other services for their mental health conditions. On the civil side, these
are people who have a chronic mental health condition and are “stuck” in the revolving door of evaluation,
followed by acute crisis and/or short-term treatment services and then released into the community to
pursue treatment “voluntarily” or who are referred for involuntary treatment under a Court Order for
Treatment (COT). This revolving door has an impact on worsening the underlying mental condition, and
consequently makes the patient more dangerous to themselves and others. In turn, repeatedly seeing
them cycle through the court system increases the costs to all the agencies involved, at the public’s
expense.

System Challenges:
Criminal Court

e The criminal justice system can attempt to divert these individuals into treatment before a trial
or after trial can put them on a specialized probationary caseload requiring them to engage in
treatment; however, both options rely on services available to the defendants by a provider in
the civil treatment system.

e If aJudge directs the County Attorney to “institute civil commitment proceedings under Title 36,”
the person may not meet the criteria for involuntary commitment because there has been no
recent behavior to qualify them for involuntary civil commitment.

e Those who do qualify for involuntary treatment in the civil system are ultimately released back
into the community under the supervision of providers who are assigned by the civil mental health
court to administer an outpatient treatment program. For a variety of reasons, services designed
to closely monitor and prevent the person from destabilizing and cycling back through the criminal
and civil system, such as proper, stable and, where necessary, secure housing and intensive case
management are not always available or provided.
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Civil Mental Health Treatment System

e While the civil system has the processes and procedures to serve people who are in an acute
mental health crisis, there are inconsistencies in effectively serving people who have a chronic
mental health condition, mental defect or deficiency and who are non-compliant with treatment
and unable to control their behavior. Many of these people are seen repeatedly in Arizona’s crisis
centers, treated as an acute patient and released back into the community only to stop the
treatment recommended, destabilize and return through the revolving door. Often these are the
same people who recidivate in the criminal system.

e Currently, resources vary and are inconsistent for providing intensive case management to closely
monitor and assure compliance with treatment plans.

¢ The level of treatment provided to a patient depends on the patient qualifying as SMI and/or Title
19. Even then, the system allows a patient under a court order to decline to “consent” to a service
offered, most notably assignment to an ACT team or placement in a structured residence.

e Once a Court Order is entered, the court does not currently provide ongoing oversight over the
services provided or the patient’s compliance. The court does not get involved unless the matter
is brought back to court by the provider, and then usually only to grant an “amendment,” without
hearing, to allow a short period of inpatient treatment.

PROPOSAL FOR NEW STATUTE BEGINS ON THE NEXT PAGE:
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36-540.03. DETERMINATION AND ORDER FOR ENHANCED SERVICES A. UPON DETERMINING THAT THE
PATIENT SHOULD UNDERGO TREATMENT UNDER PARAGRAPH A OF SECTION 36-540, THE COURT SHALL
ORDER THE MENTAL HEALTH TREATMENT AGENCY DESIGNATED TO ADMINISTER AND SUPERVISE THE
PATIENT’S TREATMENT PROGRAM TO PROVIDE THE PATIENT WITH ENHANCED SERVICES AS DEFINED IN
THIS SUBSECTION IF THE COURT ALSO FINDS THAT:

1. DESPITE HAVING HAD TREATMENT OFFERED, PRESCRIBED, RECOMMENDED OR ORDERED, TO
IMPROVE THE PATIENT’S CONDITION OR TO PREVENT A RELAPSE OR HARMFUL DETERIORATION
OF THE PATIENT'S CONDITION, THE PATIENT HAS DEMONSTRATED A CONTINUING
UNWILLINGNESS OR INABILITY TO PARTICIPATE IN OR ADHERE TO TREATMENT; AND

2. IF THE PATIENT DOES NOT PARTICIPATE IN AND ADHERE TO TREATMENT ORDERED BY THE
COURT THERE IS A SUBSTANTIAL RISK THAT THE PATIENT’S PHYSICAL, EMOTIONAL OR MENTAL
CONDITION WILL DETERIORATE OR CONTINUE TO DETERIORATE TO THE POINT THAT IT IS LIKELY
THAT THE PATIENT WILL, IN THE REASONABLY NEAR FUTURE, INFLICT PHYSICAL HARM ON
HIMSELF, HERSELF OR ANOTHER PERSON OR BE IN DANGER OF SUFFERING SERIOUS HARM DUE
TO THE PATIENT'S INABILITY TO PROVIDE FOR BASIC PERSONAL NEEDS SUCH AS NOURISHMENT,
ESSENTIAL CLOTHING, MEDICAL CARE, SHELTER OR SAFETY.

B. IN DETERMINING WHETHER AN ORDER FOR ENHANCED SERVICES SHOULD BE ENTERED, THE COURT
SHALL CONSIDER THE FOLLOWING:

1. EVIDENCE THAT THE PATIENT’S UNDERSTANDING OF THE NEED FOR TREATMENT IS IMPAIRED
TO THE POINT THAT HE OR SHE IS UNLIKELY TO VOLUNTARILY PARTICIPATE IN OR ADHERE TO
TREATMENT ORDERED.

2. EVIDENCE THAT WITHIN THE 36 MONTHS PRIOR TO THE PETITION, EXCLUDING ANY TIME THE
PATIENT WAS HOSPITALIZED OR INCARCERATED DURING THIS PERIOD, THE PATIENT'S NON-
PARTICIPATION IN OR NONADHERENCE TO TREATMENT OFFERED OR RECOMMENDED TO THE
PATIENT HAS BEEN A FACTOR IN:

a) THE PATIENT BEING TAKEN TO A HOSPITAL EMERGENCY ROOM, A PSYCHIATRIC
HOSPITAL OR A CRISIS CENTER FOR EVALUATION, STABILIZATION OR TREATMENT AT
LEAST TWO TIMES; OR

b) THE PATIENT BEING ARRESTED, CHARGED WITH A CRIME, DETAINED IN A JAIL OR
DETENTION CENTER AT LEAST TWO TIMES; OR

c) THE PATIENT COMMITTING ONE OR MORE ACTS, ATTEMPTS, OR THREATS OF
COMMITTING ACTS OF SERIOUS PHYSICAL HARM ON THE PATIENT OR ON OTHERS; OR

d) ANY COMBINATION OF THE EVENTS OR ACTS SET FORTH IN A, B, OR C ABOVE AT LEAST
TWO TIMES.

3. ANY OTHER EVIDENCE RELEVANT TO THE PATIENT’S WILLINGNESS OR ABILITY TO PARTICIPATE
IN AND ADHERE TO TREATMENT.
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C. APETITION FOR COURT ORDERED TREATMENT SHALL CONTAIN AN ALLEGATION THAT THE PROPOSED
PATIENT QUALIFIES FOR ENHANCED SERVICES, AS DEFINED IN THIS SECTION. THE BURDEN OF PROVING
THE ALLEGATION IS ON THE PETITIONER AND SHALL BE PROVEN BY CLEAR AND CONVINCING EVIDENCE.

D. “ENHANCED SERVICES” ARE DEFINED AS THE FOLLOWING:

1. SERVICES IDENTIFIED IN A WRITTEN ENHANCED TREATMENT PLAN APPROVED BY THE COURT
THAT INCLUDES:

a) ASSIGNMENT OF THE PATIENT TO A TREATMENT TEAM WITH AN INTENSIVE CASE
MANAGER FOR ANY OUTPATIENT SERVICES WHO IS REQUIRED, AMONG OTHER DUTIES,
TO HAVE IN-PERSON CONTACT WITH THE PATIENT AT SUCH FREQUENCY THAT WILL
FACILITATE THE PATIENT’S ADHERENCE TO AND COMPLIANCE WITH THE TREATMENT
PLAN AND WILL ALLOW FOR REGULAR FIRST-HAND ASSESSMENT OF THE PATIENT’S
PROGRESS AND CONDITION.

b) HOUSING OR RESIDENTIAL PLACEMENT THAT PROVIDES THE PATIENT WITH STABLE,
SAFE AND, IF NECESSARY, SECURE RESIDENCE TO ENHANCE COMPLIANCE WITH THE
TREATMENT PLAN AND PROTECT THE SAFETY OF THE PATIENT AND THE PUBLIC.

c) SAFE, RELIABLE, AND ADEQUATE TRANSPORTATION FOR THE PATIENT TO
SUCCESSFULLY COMPLY WITH THE TREATMENT PLAN.

E. IF AN ORDER FOR ENHANCED SERVICES IS ENTERED, THE JUDGE SHALL ADVISE THE PATIENT ORALLY
AND IN WRITING THAT THE ENHANCED TREATMENT PLAN APPROVED BY THE COURT IS PART OF THE
COURT ORDER ENFORCEABLE BY THE COURT AND THAT NON-COMPLIANCE WITH THE COURT’S ORDER
ORTHE TERMS AND CONDITIONS OF THE TREATMENT PLAN MAY RESULT IN THE ISSUANCE OF AN ORDER
FOR THE PATIENT TO BE PLACED IN OR RETURN TO INPATIENT TREATMENT AND AN ORDER FOR A PEACE
OFFICER TO DETAIN THE PATIENT FOR THAT PURPOSE.

F. THE COURT SHALL ORDER THE MENTAL HEALTH TREATMENT AGENCY DESIGNATED TO ADMINISTER
AND SUPERVISE THE PATIENT'S ENHANCED TREATMENT SERVICES PROGRAM TO FILE WRITTEN
PROGRESS REPORTS WITH THE COURT AT LEAST EVERY 60 DAYS. THE COURT MAY REQUIRE THE PATIENT
AND A REPRESENTATIVE OF THE TREATMENT TEAM TO APPEAR IN COURT AT TIMES DESIGNATED TO
ADDRESS THE PATIENT'S COMPLIANCE AND THE SERVICES PROVIDED. THE PATIENT'S ENHANCED
TREATMENT PLAN MAY BE CHANGED OR MODIFIED BY THE COURT AT ANY SUCH APPEARANCE ON
MOTION OF ANY PARTY OR ON THE COURT’S OWN MOTION.

G. IN ORDER TO RECEIVE ANY ENHANCED SERVICE ORDERED BY THE COURT, THE PATIENT SHALL NOT BE
REQUIRED BY ANY AGENCY OR PROVIDER TO AGREE OR CONSENT.
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Appendix D Committee on Mental Health and the Justice System
Amendments to PAD Definition and Standards for Emergency Hospitalization

The Committee proposes changes to the definition of PAD (persistent or acute disability) in A.R.S. §36-
501 to identify a substantial probability of causing harm to others as a possible consequence of the
condition not being treated. In addition, screeners and evaluators should be able to immediately
hospitalize a person under A.R.S. §§36-524 and 36-526 regardless of the category presented if the
emergency standard in the statute is met, i.e. “during the time necessary to complete the pre-petition
screening procedures set forth in sections 36-520 and 36-521, the person is likely without immediate
hospitalization to suffer serious physical harm or serious illness or is likely to inflict serious physical harm
upon another person.”

Background:

Arizona’s current statutory definition of persistent or acute disability (PAD) does not identify a likely
danger to others as a possible consequence of not getting needed treatment. Therefore, in Arizona, the
PAD standard has historically been identified as being a “non-emergent” standard not eligible for
immediate hospitalization.

Attorneys have argued that because the PAD standard does not identify danger to others in the definition,
the person cannot be detained for immediate emergency hospitalization on this standard without a
Petition for Involuntary Evaluation being filed and a Detention Order issued by a court. Historically,
Arizona’s screening agencies have identified and moved those not clearly meeting the standard of DTS or
DTO into the Petition and Pick-up process requiring a Petition for Involuntary Evaluation to be filed with
the court and the court issuing a Detention Order which is delivered to the sheriff. The sheriff has 14 days
to detain the proposed patient and deliver them to an evaluation agency. Because these cases are
considered as “non-emergent,” the pick-up process is sometimes not given high priority. These “PAD
Petitions” are viewed as “nonemergent” even if there is a clear indication by history that the proposed
patient has a mental disorder and when s/he deteriorates (usually due to being noncompliant with
medication) the person is likely, without treatment, to inflict physical harm on himself or others without
immediate help.

PROPOSED AMENDMENTS BEGIN ON NEXT PAGE
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36-501. Definitions
32. "Persistent or acute disability" means a severe mental disorder that meets all the following criteria:
(a) SIGNIFICANTLY IMPAIRS JUDGMENT, REASON, BEHAVIOR OR CAPACITY TO RECOGNIZE REALITY.

{a)-(b) If not treated has a substantial probability of causing the person to suffer or continue to suffer
severe and abnormal mental, emotional or physical harm, OR OF CAUSING THE PERSON TO INFLICT
SERIOUS PHYSICAL HARM TO THE PERSON OR OTHERS that-significantly—impairsjudgment—reason;
behavi . . Lt

{b} (c) Substantially impairs the person's capacity to make an informed decision regarding treatment, and
this impairment causes the person to be incapable of understanding and expressing an understanding of
the advantages and disadvantages of accepting treatment and understanding and expressing an
understanding of the alternatives to the particular treatment offered after the advantages, disadvantages
and alternatives are explained to that person. (c) (d) Has a reasonable prospect of being treatable by
outpatient, inpatient or combined inpatient and outpatient treatment.

36-524 Application for emergency admission for evaluation; requirements
C. The application shall be upon a prescribed form and shall include the following:

1. A statement by the applicant that he believes on the basis of personal observation that the person is,
as a result of a mental disorder, a danger to self or others, OR HAS A PERSISTENT OR ACUTE DISABILITY
OR A GRAVE DISABILITY, and that during the time necessary to complete the prepetition screening
procedures set forth in sections 36-520 and 36-521 the person is likely without immediate hospitalization
to suffer serious physical harm or serious illness or is likely to inflict serious physical harm upon another
person.

2. The specific nature of the danger.

3. A summary of the observations upon which the statement of danger is based.
4. The signature of the applicant.

36-526. Emergency admission; examination; petition for court-ordered evaluation

A. On presentation of the person for emergency admission, an admitting officer of an evaluation agency
shall perform an examination of the person's psychiatric and physical condition and may admit the person
to the agency as an emergency patient if the admitting officer finds, as a result of the examination and
investigation of the application for emergency admission, that there is reasonable cause to believe that
the person, as a result of a mental disorder, is a danger to self or others, OR HAS A PERSISTENT OR ACUTE
DISABILITY OR A GRAVE DISABILITY, and that during the time necessary to complete the prepetition
screening procedures set forth in sections 36-520 and 36-521 the person is likely without immediate
hospitalization to suffer serious physical harm or serious illness or to inflict serious physical harm on
another person. If a person is hospitalized pursuant to this section, the admitting officer may notify a
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screening agency and seek its assistance or guidance in developing alternatives to involuntary
confinement and in counseling the person and his family.

Excerpt from Committee on Mental Health and the Justice System pg. 5:
Amend statutes in both Title 13 and Title 36 to address the gap between the criminal justice system and
the civil mental health treatment system that allows defendants who are mentally ill and dangerous, and

who are repeatedly found incompetent and not restorable (INR), to be returned to the community.

Appendix E
Committee on Mental Health and the Justice System
Addressing the Population of Dangerous Incompetent and Not Restorable Defendants

The Committee requests the Arizona Judicial Council and Administrative Office of the Courts support
efforts to address the population of incompetent and not restorable defendants determined to be
dangerous through the creation and adoption of a constitutional process, procedure and/or program to
provide treatment to the individual and protect the public safety. An example of draft legislation from the
Pima County Attorney’s Office follows this discussion document.

Background:

Members of the Committee on Mental Health and the Justice System agree that it is imperative to address
the gap between the criminal justice system and the civil mental health treatment system that allows
defendants who are mentally ill and who are repeatedly found incompetent and not restorable (INR) to
fall through the crack between the two systems. When a defendant in Arizona is found incompetent and
not restorable, A.R.S. §13-4517 allows for only two pathways to assure mental health treatment: 1) for
the county attorney to initiate civil commitment proceedings under A.R.S. Title 36, Chapter 5; or 2) the
appointment of a guardian under A.R.S. Title 14, Chapter 5. The criminal justice system contemplates that
once a guardian is appointed for a defendant found incompetent and not restorable or a civil court order
for involuntary treatment is issued, the charges can be dismissed because there is a reasonable
expectation that the defendant will get appropriate treatment and criminal behavior will not reoccur.

However, neither of these pathways offer any real assurance that the person will get the services needed
to provide them with appropriate treatment and intensive case management to ensure that they remain
compliant with an effective treatment program. Likewise, neither of these options provide any assurance
that a defendant will cease committing crimes and be found incompetent and not restorable or that the
public will be protected while necessary treatment is provided. Because the criminal justice system has
seen these defendants repeatedly cycle back and forth between the civil mental health treatment system
and the criminal justice system, the criminal justice system is understandably reluctant to simply turn
them over to the civil system and dismiss the charges, especially where the defendant has committed a
violent act. A different pathway to ensure appropriate treatment and the protection of public safety is
needed.
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System Challenges:
Title 13

With the exception of defendants found to fit into statutorily defined categories of Sexually Violent
Persons (A.R.S. §36-3701) and Guilty Except Insane (A.R.S. §13-502; 13-3994), the criminal justice system
currently has no way to provide services to the mentally ill and must rely on the civil system to provide
appropriate services. The criminal justice system can try to divert defendants who are mentally ill into
treatment or can put them on specialized probationary caseloads; however, both options rely on services
available to the defendant in the civil treatment system. If a defendant is found to be Incompetent and
Not Restorable under A.R.S. §13-4517, the county attorney can institute civil proceedings to have the
defendant evaluated to determine if the defendant can be put under an order for involuntary treatment.

However, challenges arise if the defendant: does not meet the current definition of “Mental Disorder”
required for the issuance of such an order under A.R.S. §36-501; or is determined not to be Seriously
Mentally lll (SMI) under A.R.S. §36-550; or does not meet eligibility for AHCCCS Title XIX services which
disqualifies the defendant from receiving some or all involuntary outpatient services. If the county
attorney is successful in getting the defendant placed on a Court Order for Treatment (COT), usually after
a very short period of inpatient treatment, the defendant is released back into the community for
outpatient treatment to providers. Currently, most outpatient treatment providers do not have
appropriate programs and services to closely monitor and supervise the defendant to assure their
compliance with the treatment plan and to keep them from destabilizing. Services include proper, stable
and, where necessary, secure housing and intensive case management. As a consequence, the civil
treatment system is not consistently able to stop the incompetent and not restorable defendant from
cycling through both the civil and criminal systems.

Title 36

A defendant accused of a violent crime and for whom a proceeding for involuntary treatment is
commenced, may be found not to qualify for a court order for involuntary treatment because his mental
condition may not meet the current definition of “Mental Disorder” under A.R.S. §36-501 which is
currently construed as excluding persons who have mental retardation, dementia, traumatic brain injury
and personality disorders.

These defendants are typically in treatment for several months to attempt to restore their competency
to stand trial. Upon initiation of civil treatment proceedings, the defendant may present as stable without
any continuing dangerous behavior and consequently be found by the court not to need treatment at the
time of hearing on the Petition for Court Ordered Treatment (A.R.S. §36-540).

If the defendant is ordered to undergo involuntary treatment under a court order, there is no assurance
that the defendant will be placed in a secure setting for treatment for any significant period of time due
to a lack of resources in the civil system and an insufficient number of secure inpatient beds or secure
community treatment facilities. After a short period of secure treatment, the defendant will be released
back into the community where again, because of a lack of funding, there are insufficient services to
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assure that the defendant will remain compliant with treatment necessary to maintain control of his
behavior.

Title 14

Upon a finding that a defendant is incompetent and not restorable, a county attorney can institute a civil
proceeding to have a guardian appointed for the defendant. A defendant found to be an “Incapacitated
Adult” as defined by A.R.S. §14-5101 (3) could have a person appointed as a guardian. A guardian has the
authority to seek and consent to mental health treatment. In some cases, where the defendant is found

to likely need inpatient treatment, the authority of the guardian may include the right to consent to the
ward’s inpatient treatment in a mental health facility pursuant to A.R.S. §14-5312.01. However, without
sufficient mental health services available, the authority to consent to treatment does not assure that
treatment will be provided, and the guardian’s authority to consent to treatment does not assure that the
ward actually participates in or complies with the treatment provided.

Proposed Solution:

The Committee believes that the solution to this problem in Arizona is the creation of a special program
administered and overseen by the criminal court to specifically address this difficult population, similar to
how Arizona deals with Sexually Violent Persons [A.R.S. §36-3701 et.seq.] and defendants found Guilty
Except Insane [A.R.S. §13-3994].

Supporting Case Law

The U.S. Supreme Court in Kansas v. Hendricks upholding the constitutionality of the Kansas statute for the
commitment of Sexually Violent Predators states:

Kansas argues that the Act's definition of "mental abnormality" satisfies "substantive' due process
requirements. We agree. Although freedom from physical restraint "has always been at the core of the
liberty protected by the Due Process Clause from arbitrary governmental action," Foucha v. Louisiana, 504
U.S. 71,80, 112 S.Ct. 1780, 1785, 118 L.Ed.2d 437 (1992), that liberty interest is not absolute. The Court
has recognized that an individual's constitutionally protected interest in avoiding physical restraint may
be overridden even in the civil context:

"“[T]he liberty secured by the Constitution of the United States to every person within its jurisdiction
does not import an absolute right in each person to be, at all times and in all circumstances, wholly free
from restraint. There are manifold restraints to which every person is necessarily subject for the common
good. On any other basis organized society could not exist with safety to its members." Jacobson v.
Massachusetts, 197 U.S. 11, 26, 25 S.Ct. 358, 361, 49 L.Ed. 643 (1905).

Accordingly, States have in certain narrow circumstances provided for the forcible civil
detainment of people who are unable to control their behavior and who thereby pose a danger to the
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public health and safety. See, e.g., 1788 N.Y. Laws, ch. 31 (Feb. 9, 1788) (permitting confinement of the
"furiously mad"); see also A. Deutsch, The Mentally Ill in America (1949) (tracing history of civil
commitment in the 18th and 19th centuries); G. Grob, Mental Institutions in America: Social Policy to 1875
(1973) (discussing colonial and early American civil commitment statutes). We have consistently upheld
such involuntary commitment statutes provided the confinement takes place pursuant to proper
procedures and evidentiary standards. See Foucha, supra, at 80, 112 S.Ct., at 1785-1786; Addington v.
Texas, 441 U.S. 418, 426-427, 99 S.Ct. 1804, 1809-1810, 60 L.Ed.2d 323 (1979). It thus cannot be said that
the involuntary civil confinement of a limited subclass of dangerous persons is contrary to our
understanding of ordered liberty. Cf. id., at 426, 99 S.Ct., at 1809-1810. [emphasis added]

Standards that must be met:

In trying to design a system to deal with this population, US Supreme Court cases upholding as
constitutional statutory schemes to deal with Sexually Violent Predators are instructive. See Kansas v.
Hendricks, 521 U.S. 346, 117 S. Ct 2072, 138 L. Ed 2d 501, (1997) Kansas v. Crane, 534 U.S. 407, 122 S. Ct
867, 151 L.Ed. 2d 856 (2002) and, in Arizona, In Re Leon G., 204 Ariz. 15, 59 P. 3d 779, (Ariz. 2002). Also
instructive are the decisions of the Supreme Courts of states that have upheld the constitutionality of
state statutes permitting the criminal commitment of defendants found incompetent and not restorable.
See the Ohio Supreme Court case of State v. Williams, 126 Ohio St.3d 65, 930 N.E. 2d 770, 2010 Ohio 2453
(Ohio, 2010) and the New Mexico Supreme Court case of State v. Rotherham, 122 N.M.246, 923 P.2d
1131, (N.M, 1996).

The statute must be narrowly drafted to target a limited subclass of dangerous persons. There needs to
be some reason that the civil commitment system and the criminal justice system are inadequate to deal
with the risk posed by this subclass of individuals. A finding of “dangerousness” alone is not sufficient. It
must be coupled with proof of an additional factor, such as mental health condition or mental
abnormality. It requires more than a predisposition to violence. It requires proof of volitional impairment
rendering the person dangerous beyond their control which is generally recognized as proof of previous
dangerous behavior resulting from some mental condition or disorder that makes it difficult, if not
impossible for the person to control his dangerous behavior.

Commitment to the program can be through the criminal justice system and the criminal justice system
can retain jurisdiction to oversee the agency administering the program. The court should be required to
make an evidentiary finding that the defendant committed the dangerous acts charged, not for the
purpose of finding the defendant guilty of a criminal offense, but solely for the purpose of demonstrating
the presence of a mental condition or abnormality and to support a finding of future dangerousness. A
finding of scienter is irrelevant and is not required.

The purpose for commitment to the program must be treatment and protection of the community, and
not retribution or punishment. Therefore, the standard of least restrictive placement must be used. The
duration of any confinement must be linked to the stated purpose of the confinement, i.e. to hold the
person until his mental condition or abnormality no longer exists or no longer causes him to be a threat
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to others, or until he is deemed competent to stand trial. The program must provide for an opportunity
for the defendant to prove that he or she can be released into a less restrictive treatment setting subject
to continued treatment and close control and supervision if it is shown that without such restrictions the
person is likely to again engage in dangerous behavior. The state should be required to re-examine the
defendant at least yearly to determine whether continued commitment is necessary, and the defendant
should have the right to petition for discharge or conditional release at reasonable intervals.

Both substantive and procedural due process standards must be met. The defendant should have the right
to a trial, the right to have an attorney without charge if indigent, the right to have an independent
evaluation by a qualified professional, the right to present evidence and cross examine witnesses and the
right to appeal. The state should have the burden of proving that the criteria for commitment to the
program has been met by a standard of clear and convincing evidence.

Past Arizona efforts:

Over the past 10 years many bills have been introduced in Arizona to deal with this relatively small
population of defendants who are found incompetent to stand trial and who are dangerous. There have
been times when the legislature seemed close to approving a program to deal with this issue, but each
time the legislation failed because no department or agency could be identified to administer the
program, and without good data on the scope of the program it was always seen as too expensive.

The issue of what to do with these individuals has been the subject of an Arizona Legislative Study
Committee on Incompetent Non-Restorable Dangerous Defendants from 2016 to 2018. An official Report
on the subject containing research conducted by Arizona State University Professor Dr. Michael Shafer,
dated September 20, 2018 is attached which helps in estimating the small number of individuals believed
to encompass this population.

Conclusion:

During the work of the current Committee on Mental Health and the Justice System, various stakeholders
including judges, prosecutors, defense counsel, law enforcement and policy makers have spoken, and the
Committee reviewed two legislative proposals. One of the proposals was drafted by the Yavapai County
Attorney’s office and filed as HB 2356. This proposal would have allowed the county attorney to request
the appointment of a “public safety guardian” who could then place the incompetent not restorable
defendant into a treatment program. This legislative proposal was held by the sponsor and did not receive
consideration in this legislative session. (2019 — 54th Legislature, First Regular Session). The Committee
also considered a draft proposal by the Pima County Attorney’s Office which was not filed this legislative
session. The Committee received testimony about the proposal and worked with the proponents of the
proposal to revise provisions seen as problematic.

Although the Committee members are aware that the Pima County proposal will still be widely vetted to
key stakeholders and may need further refinement, the Committee agreed that the Pima County proposal
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provides a program and procedure to provide treatment to this difficult population of mentally ill
defendants while protecting the public and recommends that the Administrative Office of the Courts
support efforts to move this proposal forward. A copy of this proposed legislation is attached.

The Committee understands that creating a law that identifies the narrow class of individuals who qualify
for placement and the processes needed to get them into the program is the easy part. The hard part is
creating a program which is properly funded and administered to meet the needs of those committed to
it.

DRAFT LEGISLATION BY THE PIMA COUNTY ATTORNEY’S OFFICE CAN BE ACCESSED BY CLICKING HERE
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Progress on the Interim Report Recommendations is provided in the Final Report.




RECOMMENDATIONS

The Committee’s Recommendations emphasize the Judiciary’s leadership
role in driving change. Five areas of emphasis for 30 recommendations:

* EDUCATION AND TRAINING - #s 2, 20 AND 26

CASE PROCESSING AND MANAGEMENT —#s 3, 5, 6, 8, 13, 18, 19, 21, 23, 24 AND 28

COMMITTEES — #s 4 AND 30

STATUTE AND RULE UPDATES — #s 10, 11, 12, 17, 22 AND 27

COLLABORATION AND INFORMATION SHARING — #s 1, 7,9, 14, 15, 16, 25 AND 29

“Court leaders can and must...address the impact of the broken mental health system on
the nation’s courts — especially in partnership with behavioral health systems.”
- Conference Of State Court Administrators




IMMEDIATE RESPONSE

EVALUATE THE IMPACT OF JURISDICTIONS’ IMPLEMENTATION OF THE SEQUENTIAL INTERCEPT MODEL AND
UTILIZE DATA TO MAKE RECOMMENDATIONS ON HOW POLICIES, PRACTICES AND FUNDING CAN BE
IMPROVED AND REDIRECTED TO AREAS IDENTIFIED AS HIGH NEED.

DEVELOP A FRAMEWORK FOR EDUCATING JUDGES AND COURT STAFF FROM INITIAL ORIENTATION
THROUGHOUT THE CAREER SPAN, IN THE AREAS OF UNDERSTANDING TRAUMA, BEHAVIORAL HEALTH,
CRISIS RESPONSE, DE-ESCALATION TECHNIQUES, AND IN EXISTING JUDICIAL OVERSIGHT MECHANISMS FOR
PEOPLE WITH MENTAL HEALTH CONDITIONS.

CONVENE A TASK FORCE TO CREATE A SET OF MENTAL HEALTH RULES FOR PURPOSES OF IMPROVING
CONSISTENCY, CLARITY AND COORDINATION AMONG COURTS THAT OVERSEE MATTERS INVOLVING
INDIVIDUALS AND FAMILIES LIVING WITH MENTAL ILLNESS.




IMMEDIATE RESPONSE

e SUPPORT THE CREATION OF JUSTICE SYSTEM/BEHAVIORAL HEALTH POSITION(S) IN EACH COUNTY FOR THE
SUPERIOR COURT, AND IN LIMITED JURISDICTION COURTS THAT SERVE A HIGH VOLUME OF PEOPLE LIVING
WITH MENTAL ILLNESS, TO ENSURE CONTINUITY OF CARE FOR INDIVIDUALS INVOLVED IN RULE 11, TITLE 36
AND TITLE 14 PROCESSES. THIS INCLUDES ELEVATING, REQUIRING AND FUNDING A DEDICATED CLINICAL
LIAISON (SEE A.R.S.813-4501) TO ENSURE OVERSIGHT AND COORDINATION OF SERVICES AND SUPPORT
WITH AHCCCS AND PROVIDERS.

* AMEND THE FOUR-DECADES’ OLD DEFINITION OF MENTAL DISORDER IN A.R.S. 836-501, AS DESCRIBED IN
THE “RECOMMENDATIONS” SECTION, BY CONVENING A MULTI-DISCIPLINARY TEAM TO ENSURE THAT
PERSONS WHO ARE LIVING WITH A MENTAL DISORDER CO-OCCURRING WITH DEMENTIA, TRAUMATIC BRAIN
INJURY OR INTELLECTUAL DISABILITY CAN GET NEEDED TREATMENT WHILE ENSURING INDIVIDUALS’ RIGHTS ARE
PROTECTED, AND THAT PEOPLE ARE NOT SUBJECTED TO INAPPROPRIATE, PROLONGED AND UNNECESSARY
INPATIENT TREATMENT.



https://www.azleg.gov/viewdocument/?docName=https://www.azleg.gov/ars/13/04501.htm

IMMEDIATE RESPONSE

* ADVOCATE FOR STATUTORY CHANGE TO STRENGTHEN JUDICIAL AUTHORITY TO ORDER DEFINED SERVICES FOR
INDIVIDUALS IDENTIFIED AS NOT HAVING RECEIVED CONSISTENT, SUSTAINED OR PROPER TREATMENT FOR
THEIR MENTAL ILLNESS AND WHO CONTINUE TO CYCLE IN AND OUT OF THE CRIMINAL JUSTICE, PROBATE, AND
CIVIL MENTAL HEALTH SYSTEMS.

e UTILIZE TELE-HEALTH FOR MENTAL HEALTH EVALUATIONS AND RESTORATION TO COMPETENCY PROCESSES,
PROVIDED PRACTICES NOTED BY THE COMMITTEE ARE IN PLACE. THE AOC SHOULD PURSUE A STATEWIDE
CONTRACT FOR PROVIDERS TO DELIVER SPECIFIC TELESERVICES.

* |IMPROVE THE UNIFORM QUALITY OF MENTAL HEALTH EVALUATORS IN TITLE 36 PROCESSES, IN RESTORATION TO
COMPETENCY PROCESSES, AND IN SERIOUS MENTAL |LLNESS DETERMINATIONS. MECHANISMS INCLUDE UP-TO-
DATE TRAINING IN BEST PRACTICES; STANDARDIZED REPORTING FORMATS; CLEAR EXPECTATIONS; AND
PERIODIC, REGULAR EVALUATIONS.




RECOMMENDATION #30

* CREATE A STANDING COMMITTEE OF THE ARIZONA JUDICIAL
COUNCIL FOCUSED ON MENTAL HEALTH ISSUES ACROSS THE CIVIL
TREATMENT AND CRIMINAL JUSTICE SYSTEMS.




FULL REPORT AND ADDITIONAL INFORMATION
CAN BE FOUND ON MENTAL HEALTH AND THE
JUSTICE SYSTEM WEBSITE

e HTTPS://WWW.AZCOURTS.GOV/CSCOMMITTEES/ MENTAL-
HEALTH-AND-THE-JUSTICE-SYSTEM



FEEDBACK AND SUPPO!RT | >

COMMENTS/QUESTIONS: '
e COMMITTEE CHAIR, KENT BATTY, KENT.BATTY@GMAIL.COM
e COMMITTEE STAFF, DONALD JACOBSON, DJACOBSO@COURTS.AZ.GOV

o COMMITTEE STAFF, THERESA BARRETT, TBARRETT@COURTS!AZ.GOV
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