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Abstract
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national infringement procedures, sanctions and the point system
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EXECUTIVE SUMMARY

KEY FINDINGS

e Most Member States have adopted administrative procedures in national law to sanction
infringements of the CFP. The length of the infringement procedures varies considerably
between Member States, mainly depending on the procedure implemented based on
administrative or criminal law and the possibility of appeal.

e Thereare substantial differences in the number of infringementsand sanctions, i.e. Spain
and Italy together sum 80% of the infringements committed by all the Member States that
provided data (17 Member States).

e Themost common type of infringement is the following: Not fulfilling the obligations to
record and report catch or catch-related data, including data to be transmitted by satellite
vesselmonitoringsystem.

e All Member States have implemented the point system. Nevertheless, the research has
identified substantial differences in the way the Member States allocate points. It is
recommended to simplify the criteria for the implementation of the point system; to
provide guidelines for the definition of serious infringements; and to increase
transparency in the access to informationon points.

e Moreover, it is recommended to increase the number of controls at sea, to consider
enhanced cooperation between relevant authorities and the European Fisheries Control
Agency (EFCA), and to harmonise the level of detail of national registries for a level playing
field.

This study on the implementation of the current EU fisheries control system by Member States presents
an update on an earlier Parliament study: ‘The CFP-Infringement Procedures and Imposed Sanctions
throughout the European Union’ (2014)". The present study covers the years 2014-2019 and was
aiming to cover the state of play in all 22 coastal EU Member States.

Theresearch centres on theinfringementprocedures and sanctions imposed by EU Member States in
the field of fisheries control and also provides an overview of the application of the point system for
serious infringements in the different Member States. The aim is to establish background knowledge
for the current legislative proposal for a revision of the current Fisheries Control Regulation. The
ultimate objectiveis to contribute to the promotion of a level playing field in fisheries throughout the
EU, promoting the equal application of infringement procedures and aiming at the harmonisation of
sanctionsimposedon EU vessels.

This paper has been prepared during the period March to June 2020 by Blomeyer &Sanz on the basis
of desk research, stakeholder interviews, data requests addressed to all 22 Member States with a
coastline. In addition this research presents sevencase studiesfor Denmark, France, Germany, Ireland,
Italy, Lithuania and Spain.

' see https://www.europarl.europa.eu/RegData/etudes/note/join/2014/514003/IPOL-PECH_NT(2014)514003_EN.pdf
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Infringement procedures

Infringement procedures in the different Member States might fall in the sphere of administrative
and/or criminal law. Member States are free to choose the system they consider most adequate to
guarantee the enforcement of the CFP. Most Member States have adopted administrative procedures,
althoughin most cases, theadministrative procedures are complemented with criminal procedures.

In most Member States, the competentauthorities for sanctions and controlsdepend on the different
Ministries of Agriculture and/or Fisheries at the national level. Nevertheless, the administrative
organisation of the Member State influences the structure of the authorities (i.e. Germany and Spain
have both national and regional competent authorities).

The averagelength ofinfringement procedures varies considerably between different Member States.
In some Member States infringement procedures are completed within only days whilst in other
Member States this can take several years. This depends on whether procedures are mainly
administrative, criminal, or a combination of both, and on whether appeals proceduresare in place.

Controls and sanctions imposed

It is worth noting the considerable differences between Member States regarding the number of
identified infringements. For example, with a total of 14,882 infringements, Italy and Spain together
sum 80% of the totalamount of infringements of allthe Member States combined (15 Member States
that provided data). It is important to note that the number of infringements will normally result in a
lower number of cases initiated and sanctions applied, which is based on investigations carried out to
determine whether thereis a basis or not for case proceedings. The most common infringementsare:

¢ Notfulfilling its obligations to record and report catch or catch-related data, including data
to be transmitted by satellite vessel monitoring system (34%).

e Fishingin aclosed area or during a closed season, without or after attainment of a quota or
beyond a closed depth (24%).

e Useof prohibited or non/compliant gear according to EU legislation (13%).

The following figure shows the number of infringements classified by type of serious infringements
in the EU.

12
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Figure 1: Infringements per type in the observed EU Member States (2014-2019)?
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Source: Author based on data provided by the Member States

Regarding minimum and maximum penalties laid down in the law, the main goal of the penalties is
to actas deterrent in order to prevent new infringements. It is very complexto compare the different
penalties in the Member States. For example, the standard of living varies considerably between
different Member States, i.e.a sanction thatis moderate in one Member States may be excessive and
disproportionate in a different Member States. As long as the penaltiesimposed work as deterrent, they
might be considered adequatefor achieving their goal.

Regarding the number of sanctions imposed in the Member States, almost all the infringements
identified were followed by the imposition of the corresponding sanctions. With a total of 6,893 Italy
is the Member State with most sanctionsimposed, followed by Spain with 5,001 sanctions.

The category ‘Other’ includes: (1) Carrying out fishing activities in the area of a regional fisheries management organisation in a manner
inconsistent with or in contravention of the conservation and management measures of that organisation; and (2) Transhipping to or
participating in joint fishing operations with, support or resupply of fishing vessels identified as having engaged in IUU fishing under
Regulation (EC) No 1005/2008, in particular those included in the Union IUU vessel list or in the IUU vessel list of a regional fisheries
management organisation; and (3) Use of a fishing vessel with no nationality and that s therefore a stateless vessel in accordance with
international law.

13
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Point system

One of the main goals of the sanctioning systemis to ensure that sanctionsshould be a deterrent to
those not complying with the rules of the CFP. In this sense, the Member States decide on the most
adequate system of penalties and determine criteria for defining serious infringements. Concerning
the point system, all Member States have implemented the system. Most of them have done this
between 2013 and 2014, although there aresome countries, such as Croatia, that only implemented it
in 2017. In the case of Ireland, the implementationof the point system was in force from 2014 to 2016.
Case study work identified substantial differences in the way the Member States allocate points.
Moreover, it is worth noting the different systems implemented by certain Member States for
rewarding good behaviour, resulting in the subtraction of penalty points. Even if all the Member
States have transposed the Fisheries Control Regulation in their national legislation, not all of them
actually attribute points. With 3,210 caseswhere points were assigned, Italy has attributed more points
than all other Member States combined (3,607 cases for 15 Member States that provided data).

Thefollowing figure shows the points allocated per type of serious infringement.

Figure 2: Points per infringement (2014-2019)
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Source: Author based on data provided by the Member States.
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Recommendations

OnthePoint System:

To simplify the current complexity of the point systemin the proposed regulation.
To increase transparency in access to informationrelated to the pointsystem.

Regarding the point system for serious infringements there appears to be a need for more
careful consideration of what should be the definition of serious infringements and the
criteria to be used.

The point system should not result in disproportionate and severe sanctions and the
permanent suspension of fishing licenses. Due to consideration should be given to the
effectiveness of the sanctioning systemin place.

The differences and specificities according to regions/areas/fishery should be considered.

To clearly specify how to apply the penalty point system and to indicate both aggravating and
attenuating circumstances when assigning penalty points. It is important to consider
circumstances on a case-by-case basis and allow for flexibility.

On controls:

To consider cooperation between national control authorities / EFCA and research institutes
for more efficient data collection and high-qualitative data.

To increase the number of controls at sea, which is particularly relevantin the context of the
Last Haul programme and the control of the landing obligation.

To introduce camera monitoring on vessels to allow a more effective control, but this should
be carried out on a voluntary basis and with associated incentives.

Consider the establishmentof an EU register of infringements.

To harmonise the level of detail included in the nationalregisters of infringements.

15
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1. INTRODUCTION

This study has been prepared during the period March to May 2020 by Blomeyer & Sanz. The
introduction briefly presents the objectives (1.1) Research objectives, the methodology (1.2), and the
study structure(1.3).

1.1. Researchobjectives

The purpose of this studyon the ‘Implementation of the EU fisheries control system by Member States
(2014-19)’ is to present an update on an earlier study commissioned by the Parliament: ‘The CFP-
Infringement procedures and imposed sanctions throughout the European Union’ from 2014. The
present paper coverstheyears2014-2019 and focuses on 22 coastal Member States. Theresearch offers
an overview of most coastal Member States® and presents a more detailed picture of the current
situation in Denmark, Germany, France, Ireland, Italy, Lithuania and Spain.

The study centres on the infringement proceduresand sanctionsimposed by EU Member States in the
field of fisheries control. It also provides an overview of the application of the point systemfor serious
infringements in the different Member States.* The aim is to establish background knowledge for the
current legislative proposal for a revision of the EU Fisheries Control Regulation (the Control
Regulation).

The ultimate objective of the research is to identify national differences with a view to promoting a
level playing field throughout the EU, advocating the equal application of infringement procedures
and aiming at the harmonisationof sanctionsimposed on EU vessels for breaches of CFPrules.

1.2. Methodology

This study has been prepared on the basis of desk research, stakeholderinterviews, data requests and
case studies:

Desk research: Data used for this report comprises legislation, official documents and secondary
sources (see REFERENCES):

o Stakeholder interviews: Interviews were conducted with national and regional fisheries
(inspection) authorities from seven Member States (Denmark, Germany, France, Ireland, Italy,
Lithuania and Spain), scientific research institutes, civil society organisations (CSO) and the
fisheries industry. 22 interviews took place between March and May 2020 (see ANNEX | -
STAKEHOLDERINTERVIEWS).

o Data requests: Fisheries authoritiesin 22 coastal Member States have been contacted for
information (see ANNEX Il - QUESTIONNAIRE TO THE MEMBER STATE). This focused on:

0 Overview of the sanctioning systems: This focused on providing an update of the
sanctioning systems in the EU. 17 Member States provided information.’ The information
has been complemented with desk research for the following Member States: Belgium,
Malta, the Netherlands, Portugaland Sweden.

All 22 coastal Member States with the exception of Belgium, Malta, the Netherlands, Portugal and Sweden.

The objectives are established in the terms of reference for this research project.

The data requests were sent to the competent authorities of the 22 coastal Member States of the EU. We have received responses from
all of them, with the exception of the following: Belgium, Malta, the Netherlands, Portugal, Sweden. Italy submitted the responses after
the closing date of the report. The figures provided by the Italian authorities have been taken into consideration, even if they do not
always coincide with the data included in the reports of ClientEarth thatare the main source of information analysed for the case study.

17
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0 Application ofthe point systemfor seriousinfringements: This presentsan overview of the
implementation of the point system on seriousinfringements in the EU. 17 Member States
provided information.

0 Recommendations: This includes recommendations provided by the relevant Member
States authorities related to the infringement procedures, sanctioning system and
implementation of the point system.

Case studies: Case studies were conducted for Denmark, France, Germany, Ireland, Italy,
Lithuania and Spain (see Chapter 6). The case studies are based on desk research and on the
information provided by the national authorities of Denmark, France, Germany, Ireland, Italy,
Lithuania and Spain. The case study on Italy is mostly based on deskresearch and information
provided by stakeholders since the national authorities submitted the information after the
closing date of the research paper. However, the figures provided by the national authorities
have been taken into consideration.

The COVID-19 health crisis affected data collection; there was more limited availability of relevant
stakeholders for interviews. Many Member States’ stakeholders were working from home and had
limited access to their databases. Considering this and the fact that key data for the quantitative

analysis only becameavailablein late April 2020, the study was practically prepared in a very short time
frame.

The authors of this report would like to express their gratitude to the colleagues in Parliament’s Policy
Department for Structural and Cohesion Policy for the support provided in terms of facilitating data
collection and allowing for additional time for the preparation of the report (the contract duration was
extended by about one month).

1.3. Studystructure
The main study is organised in seven chapters, including this introductory chapter:
e Background with an overview of key EU legislation related to the national infringement

procedures, the revision of the EU Fisheries Control Regulation and feedback from the
stakeholders(Chapter 2).

¢ Infringement procedures with an overview of theimplementation of the EU fisheries control
system by Member States, the respective competent authoritiesfor sanctions and controls and
theaveragelength of infringementprocedures by Member State (Chapter 3).

e Overview of controls implemented and sanctions imposed (Chapter 4).
e Overview of minimum penalties imposed (Chapter 5).

e Case studies for theimplementation of the EU fisheries control system by six selected Member
States (Chapter 6).

e Recommendations (Chapter 7).
e Themain study text concludes with the References used in the research.

Moreover, we include two annexes:
o ANNEXI|-STAKEHOLDER INTERVIEWS.
e ANNEXI —QUESTIONNAIRETO THE MEMBER STATES.
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2. BACKGROUND

KEY FINDINGS

e The CPF establishes a Union Fisheries Control System that comprises four pillars: the
ControlRegulation, the lUU Regulation, the EFCA Founding Regulation and the Regulation
onthesustainable management of the external fishing fleets.

e The control systemis currently under review in order to improve effective control and to
be fully coherent with the reformed CFP.

e The new proposal intends to introduce some amendments in the areas of inspection and
surveillance,and santions.

e The harmonization of the different systems of fisheries control and inspection system
throughout the EU aims to contributeto a level playing field.

This section provides an overview of key EU legislation related to the infringement procedures,
sanctioning system and implementation of the point system. The focus is on the development of
relevant legislation since the publication of the 2014 study ‘The CFP-Infringement Procedures and
Imposed Sanctions throughout the EU’.¢ Besides, this section offers an overview of the revision of the
EU Fisheries Control Regulation (the Control Regulation) and summarises some of the stakeholders’
positions regarding the revision.

2.1. Legalframework for the EU fisheries control system

The CFP objectives are to ensure that fishing and aquaculture activities are environmentally sustainable
in the long term and are managed in a way that is consistent to achieve economic, social and
employment benefits.

In order to ensure sustainable fisheries, the CFP establishes a Union Fisheries Control System that
comprises four pillars:

e theControlRegulation, CouncilRegulation (EC) No 1224/2009;

e the Regulation establishing a Community system to prevent, deter and eliminate illegal,
unreported and unregulatedfishing (IUU Regulation), Council Regulation (EC) No 1005/2008;

e the European Fisheries Control Agency (EFCA) founding Regulation, Council Regulation (EQ)
No 768/2005;

e the Regulation on the sustainable management of the external fishing fleets, Regulation (EU)
No 2017/2403 ofthe European Parliamentand of the Council.

6 See https:/op.europa.eu/en/publication-detail/-/publication/2f47e0b9-b69f-43b0-8688-5777 3bd330a8/language-en/format-
PDF/source-120906211
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https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32017R2403&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32017R2403&from=EN
https://op.europa.eu/en/publication-detail/-/publication/2f47e0b9-b69f-43b0-8688-57773bd330a8/language-en/format-PDF/source-120906211
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2.2. RevisionoftheEU Fisheries Control Regulation

The Council Regulation (EC) No 1224/2009 establishing a Community control system for ensuring
compliance with the rules of the Common Fisheries Policy establishesa system for control, inspection
and enforcement. This system is currently under review in order to be improve effective control and to
be fully coherent with the reformed CFP.”

Several documents from Parliament,® the Commission® and the European Court of Auditors (ECA)™
have noted that the ‘Fisheries Control Regulation has deficiencies and is overall not fit for purpose’."’

In that sense, Parliament considersthat ‘a sound and harmonised control system is needed; (...) calls for a
standardisation of sanctions while keeping them at a level that is proportional and non-discriminatory and
that acts as a deterrent; prefers economic sanctions, including temporary suspensions of activity, to penal
sanctions’. Besides, Parliament ‘advocates a strengthening of controls (...) and calls for increased
cooperation between Member States through exchanges of inspectors, control methods and data, risk
analysis sharing and shared information on quotas of flagged vessels’.™

In May 2018 the Commission adopted a proposal for a Regulation of the European Parliament and of
the Councilamending Council Regulation (EC) No 1224/2009. Parliament and the Council are currently
examining the proposal. In relation to enforcement, the proposal intends to introduce some
amendmentsin the areas of inspection and surveillance, and sanctions.

Regarding inspections, some of the proposedamendments include:

e Clarify the inspection process, inspectors’ duties and masters’ and operators’ duties during
inspections;

e Digitise theinspection reports;

e C(larify controlthroughthe mandatory use of an ElectronicInspectionReport System.
Regarding sanctions, the proposed amendmentsinclude:

¢ New definitions of the sanctions;

e New list of serious infringements;

e New list of criteria to qualify infringementsas serious;

e Introduction of mandatory administrative sanctions;

e Introduction of minimum/levels of fines for serious infringements;

e C(larification that points should be assignedto both the fishing license holderand the master;

e C(larification that points apply in addition to the main sanction.

The CFP has been reformed in accordance with Requlation (EU) No 1380/2013 on the Common Fisheries Policy.

European Parliament resolution of 25 October 2016 on how to make fisheries controls in Europe uniform.

°  European Commission, COM(2017) 192 final. REFIT Evaluation of the impact of the fisheries regulation.

European Court of Auditors (2017) Special Report of the Court of Auditors 'EU fisheries controls: more efforts needed'.

" European Commission, COM(2018) 368 final. Proposal for a Regulation of the European Parliament and of the Councilamending
Council Regulation (EC) No 1224/2009, and amending Council Regulations (EC) No 768/2005, (EC) No 1967/2006, (EC) No 1005/2008,
and Regulation (EU) No 2016/1139 of the European Parliament and of the Council as regards fisheries control.

European Parliament resolution of 25 October 2016 on how to make fisheries controls in Europe uniform (points 26, 55, 32 and 34).
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https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013R1380&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016IP0407&from=EN
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Some of the main considerations for Parliament’s revision of the Control Regulationare to establish a
control system that is simple, efficient and transparent; and to harmonize the fisheries control and
inspection system throughout the EU. The harmonization of the different systems aims to contribute
toa level playing field. The establishment of strengthened controls aims to have a positiveimpact on
thesector.

Onthe penalty point system, it isimportant to notethat theproposal for a revised Control Regulation
states':

“To ensure a faster, effective and more dissuasive response to the serious infringements, administrative
proceedings against such serious infringements should be introduced by Member States without prejudice
to existing criminal proceedings. Setting standardized minimum levels of fines and improving the point
system which may lead to the suspension or withdrawal of fishing licenses or of the right to command a
vessel, will also increase the deterrent effect of the sanctioning systems of all Member States and prevent
recidivism.”

As noted by a Parliament policy brief, “The gravity of the infringements is determined by the national
authorities in each Member State, based on criteria such as the nature of the damage, its value, the
economic situation of the offender, the extent of the infringement or its repetition”.'*

A further consideration is that the proposed amendments should not imply increased costs for the
fleets, neither more administrative burden for the Member State and/or for the vessels. In that sense,
Parliament considers a progressive approach towards the implementation of the new regulation
necessary.

2.3. Feedbackfromthe stakeholders

Apart from the feedbackfromthe national authorities consulted in the case study countries (Denmark,
France, Germany, Ireland, Italy, Lithuania and Spain - see section 6), the fishing industry agrees on the
need for the Control Regulation to be simplified, to make it more effective and efficient, and to ensure full
compliance with the CFP.”> The fishing industry is of the opinion that it is necessary to reformthe Control
Regulation together with a reformof the Fisheries Control System.

The fishing industry agrees with the proposal of introducing a harmonised system of sanctions and
with the clarification of the criteria to qualify infringements as serious.'” Besides, the sector agrees with
thedigitisation of the inspection reportsand the harmonisation of the inspection systems throughout
the EU. There are however some particular pointsto considerfrom the industry perspective:'®

e Avoidrepetition of weighing and provide flexibility in the rules. This appears to be problematic
andthereare cases of disproportionate sanctions (and assignation of points) for rules thatare
difficult to comply with in certain fisheries (pelagic bulk fisheries).

3 European Commission, COM(2018) 368 final. Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCL
amending Council Regulation (EC) No 1224/2009, and amending Council Regulations (EC) No 768/2005, (EC) No 1967/2006, (EC) No
1005/2008, and Regulation (EU) No 2016/1139 of the European Parliamentand of the Council as regards fisheries control.

European Parliament (November 2019), Briefing: Revising the Fisheries Control System.
https://www.europarl.europa.eu/RegData/etudes/BRIE/2019/642281/EPRS BRI(2019)642281 EN.pdf

Européche position on the EU Fisheries Control System, 5 December 2017.

Européche position on the EU Fisheries Control System, 5 December 2017 (p. 2).

Telephone interview with representatives from OCEANA, 25 March 2020.

Européche position on the EU Fisheries Control System, 5 December 2017.
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e Opposition to consider engine power, as this is not considered relevantin the quota system.
This should thus consider whether fisheries are managed in relation to inputs or outputs. The
industry makesthe point that engine poweris strongly related to bettersafety onboard vessels.

e Theuseofremote electronic monitoring tools (CCTV cameras) should be on a voluntary basis."
Thereis considerableresistance to introduce this acrossthe EU due to issues related to privacy,
confidentiality, mistrust, etc. However, the crucial issue is that this appears to be the only
effective tools available to enforce the landing obligation.

Civil society organisations (CSO)? also support the position of working towards a better
implementation of the enforcement provisions of the Control Regulation. They support most of the
proposed amendments, such as the digitisation of the inspection system or the enlargement of the
scope of the currentprovisions onthe control of fishing restricted areas. Nevertheless, in some respects
they claim that certain other points should also be taken into consideration. For example, regarding
the list of infringements, the CSO position paper calls for a completion of the list of serious
infringements rather that establishing a newlist that might cause more delays. They also support the
introduction of transparency requirements by making information such as reports, infringements and
sanctions publicly available. Besides, they are of the opinion that the role of EFCA should be
strengthened. A more significant involvement of EFCA would help to increase transparency, and
establish a centralised database, including aggregated data on real time on the number and types of
inspections, infringements, sanctionsand pointsimposed.

In general terms, CSOs appear concerned about the implementation of the Control Regulation, since
they consider that thereis a gap between different Member States. Some Member States have a
comparatively well-established sanctioning system, but in their view, thisdoes not always meanbetter
implementation. In certain cases, the delays in implementation are simply caused by resource
constraints or by a lack of political will. In that sense, CSOs encourage the improvement of guidelines
ontheimplementation.

Y Thisis not the focus of this study, butit should be noted that placing CCTV on a few vessels is not expected to be an effective control
mechanisms due to various effects (behaviour will be affected by CCTV onboard vessels).
Joint NGO priorities on the revision of the EU Fisheries Control System, November 2019.
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3. INFRINGEMENT PROCEDURES

KEY FINDINGS

e MostEU Member States have adopted administrative procedures, although in most cases
they are complemented with criminal procedures.

e The competent authorities for sanctions and controls mainly depend on the different
Ministries of Agriculture and/orFisheries atthe national level. In some Member States, such
as Germany or Spain, theregional authorities have certain competencies.

e The average length of the procedures varies considerably in the different Member States,
depending on the type of procedure (criminal or administrative) and on the possibility of
appeal.

This section presents a brief description of the infringement procedures in the Member States.
Regarding the procedures in the case study countries (Denmark, France, Germany, Ireland, Italy,
Lithuania, Spain) more detail is presented in section 6. Besides, this section providesan overview of the
competent authorities for sanctions and controls, and data on the average length of infringement
procedures.

3.1. Overview of theinfringement procedures

Theinfringement procedures in the different Member States might fallin the sphere of administrative
and/or criminal law. Member States are free to choose the system they consider most adequate to
guarantee the enforcement of the CFP. Most Member States have adopted administrative procedures,
althoughin most cases, the administrative procedures are complemented with criminal procedures if
this is considered necessary. A few Member States have opted for a predominantly criminal law

approach.

In this sense, it is worth noting the French case where prison sentences are only applied if violations
happened within French waters (territorial or EEZ). Beyond the limits of French territorial waters, only
fines can be imposed.

Thefollowing Table 1 shows an overview of the different systems.

Table 1: Systems of infringements procedures in national law (2020)

Mainly administrative Mainly criminal Combination
Bulgaria, Croatia, Estonia, Finland, Ireland, the Belgium, Cyprus, Denmark,
Germany, Lithuania, Malta, Netherlands, Sweden France, Greece, Italy, Latvia

Poland, Portugal, Romania,
Slovenia, Spain

Source: Author based on desk research and survey questions

23



IPOL | Policy Department for Structural and Cohesion Policies

3.2. Competent authorities for sanctions and controls

In most Member States, the competentauthorities for sanctions and controls (see Table 2) depend on
the different Ministries of Agriculture and / or Fisheries at national level. Nevertheless, the

administrative organisation of the Member States influences the structure of the authorities (i.e.
Germany and Spain have both national and regional competentauthorities).

Table 2: Competent authorities for sanctions and controls in the EU

Member State Competent authority

Belgium Flemish Government level:
Department of Agriculture and Fisheries

Bulgaria Executive Agency for Fisheries and Aquaculture

Croatia Ministry of Agriculture. Directorate of Fisheries

Cyprus Ministry of Agriculture. Department of Fisheries and Marine Research
Denmark Danish Fisheries Agency®' of the Ministry of Environment and Food
Estonia Ministry of Environment. Environmental Inspectorate

France Ministry of Agriculture and Food. Directorate for Maritime Fisheries and

Aquaculture?

Germany At federal level: Federal Office for Agriculture and Food*

At regional level:

Forthe Baltic Sea:
The State Office for Agriculture, Food Safety; State Office for Agriculture,
Environmentand Rural Areasand the WaterPolice

Forthe North Sea:
Schleswig-Holstein Water Police and the State Office for Agriculture,
Environmentand Rural Areas; The State Fisheries Office

Greece Ministry of Agriculture and Food.
Directorate of Maritime Fisheriesand Aquaculture;
Administrative Police

Ireland Sea Fisheries Protection Authority (SFPA);
Licencing Authority
Italy Ministry of Agricultural, Food and Forestry Policies. General Directoratefor

Maritime Fisheries and Aquaculture:*
Corps of the Port Captaincies — Coast Guard; Police; Financial Police;
Carabinieri; Agenti giurati®®

2 Fiskeristyrelsen.

Direction des Péches Maritimes et de 'Aquaculture.

Bundesanstalt fir Landwirtschaft und Ernahrung (BLE).

Direzione generale della pesca marittima e dell'acquacoltura.

Private individuals who receive powers of control upon approval from authorities such as municipalities.

2
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Member State Competent authority

Latvia Ministry of Agriculture. General Directorate for Maritime Fishing and
Aquaculture; the State of Environmental Service and the Nature Protection
Board

Lithuania Ministry of Agriculture. Fisheries Service

Malta Department of Fisheries & Aquaculture

The Netherlands | Food and ConsumerProduct Safety Authority

Poland Ministry of the Maritime Economyand Inland Navigation; District Inspectorates
of Marine Fisheries

Portugal Ministry of the Sea. Directorate for Natural Resources and Maritime Safety and
Services*

Romania Ministry of Agriculture and Rural Development

Slovenia Ministry of Agriculture. Inspectoratefor Agriculture, Forestry, Hunting and
Fisheries

Spain Ministry of Agriculture, Fisheriesand Food; General Secretariat of Fisheries and

Vice Directorate of Fisheries Inspection.
At regional level:
Inspection services of theautonomousregions

Sweden Swedish Board of Fisheries?

Source: Authors based on desk research and data provided by Member State (see Annex Il)

The authorities decide on the most adequate type of control (i.e. land, air, sea). German and Spanish
authorities consider the sea controls as being ‘highly effective’. In the German case, this is based in
particular on the presence of the control vessels in the fishing areas and their deterrent effect. On the
basis of the results of the controls carried out, an increasingly high degree of compliance with the rules
of German fisheries in the corresponding areas is said to be observed.

Besides, the relevant authoritiesdecide on the areas, vesselsand time they consider most adequate to
carry out controls. Forinstance, in Ireland inspections arebased on riskassessment following the EFCA
model. There are generally no ‘quotas’ for inspections, which are undertaken as needed and when the
opportunityarises, with the exception of the pelagic species.

3.3. Averagelength of infringement procedures

This section presents data on the average length of CFP infringement procedures in the EU Member
States. It is worth noting that the average length of the infringement procedures varies considerably
between different Member States. In some Member States infringement procedures are completed
within only days or one month (e.g. Slovenia, Latvia and Lithuania) whilst in other Member States this
can takeseveralyears(e.g. Croatia, Denmark, France). This dependson whether procedures are mainly

% Dire¢do-Geral de Recursos Naturais, Seguranca e Servicos Maritimos - DGRM, Ministério do Mar.

¥ Fiskeriverket.
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administrative, criminal, or a combination of both, but another factor that is crucial important is the

possibility for appeal and the procedures thatare in place for this.

In some countries,such as Denmark the time range of infringements procedures varies greatly (from 2
weeks and 3years, depending on the infringement). This depends on whetherit was a straightforward
caseofissuing awarning or anadministrative fixed penalty,or whether it implied criminal prosecution.

The following Table 3 gives an average period for a selection of Member States, but it does not cover

all possible scenarios which may be associated with specific cases.

Table 3: Average length or time range of infringement procedures

Member State | Average length of infringement procedures
Bulgaria 6-12 months

Croatia 2-3 years

Denmark 2 weeks-3years

Estonia No records

France Max. 1 year (administrative procedures) - Max. 3 years (criminal procedures)
Germany 10 months

Ireland 14 months

Italy 3 months

Latvia 1 month

Lithuania 1 month

Poland 6 months

Slovenia 5 days-6 months

Spain 6 months

Source: author based on data provided by Member States (see Annex Il)
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4. EU OVERVIEW: CONTROLS AND SANCTIONS IMPOSED

KEY FINDINGS

o There are significant differences between Member States regarding the number of
identified infringements.

e Themostcommon type of infringement in all Member Statesis not fulfilling the obligation
to record and report catch or catch-related data, including data to be transmitted by
satellite vessel monitoring system.

e It is very complex to compare the penalties imposed in the Member States due to the
considerable differences in the standard of living: a sanction that is moderate in one
Member States may be disproportionate in a different one. As long as the penalties
imposed work as deterrent, they mightbe considered adequatefor achieving their goal.

e Thedifferences in the number of sanctions are substantial: Spain and Italy together sum
more cases with sanctionsimposed than all other Member Statescombined.

4.1. Identified infringements and sanctions imposed by type of
infringement

This section provides an overview on the number ofinfringements in the EU during the period 2014-
2019. The information is organised by Member State and by type of serious infringement. The
information is based on the Member States questionnaires (see Annex ll). It is important to note that
thefigures of this report do not cover the whole EU.

It is worth noting the considerable differences between Member States regarding the number of
identified infringements. Forexample, Spain (with 7,989 infringements) and Italy (6,893) together sum
more than double theamount of infringements as all other Member States combined (total of 18,293
for 15 Member States that provided data, see also Table 4). The other three Member States with a
substantial number of infringementsare Denmark (904 infringements; it is important to note that 904
infringements were detected but only 807 sanctions were applied - this is due to the fact that after
investigations, not all infringements lead to sanctions), France (677) and Croatia (667). On the other
hand, the Member States reporting the lowest numbers of infringements include Poland (2
infringements), Lithuania (8 infringements) and Germany (17 infringements). It is important to note
that the number of infringements will normally result in a lower number of casesinitiated and sanctions
applied, which is based on investigations carried out to determine whether there is a basis or not for
case proceedings. Some countries, such as Spain have a strong sanctioning system in place that is
considered to be a strong deterrent. Other Member States are encouraged to follow the example of
Spain.

The most commoninfringements are:

¢ Notfulfilling its obligations to record and report catch or catch-related data, including data
to be transmitted by satellite vessel monitoring system (VMS) (6,047 infringements, 34%).

e Fishingin aclosed area or during a closed season, without or after attainment of a quota or
beyond a closed depth (4,147 infringements, 24%).

e Use of prohibited or non/compliant gear according to EU legislation (2,383 infringements,
13%).
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The following Figure 3 and Figure 4, as well as Table 4 show the sharesand numbers of infringements
classified by type of serious infringements in the EU

Figure 3: Infringements per type (2014-2019)*

Directed fishing fora
stock which is subjectto a
moratorium or for which
fishing is prohibited
2%

Other Not fulfilling its
1% obligations to record and
report catch or catch-
related data
34%

|/

Fishing in a closed area or Obstruction of work of
during a closed season, officials /observers
without or after 7%
attainment of a quota or
beyond a closed depth

24%
Concealing, tampering

with or disposal of
evidence relating to an
investigation

Use of prohibited or non-
compliant gear according
to EU legislation
13%

Fishing without a valid
licence, authorisation
or permit...

1%
Taking on board,
transshipping or landing Falsification or concealing

undersized fish its markings, identity or

7% registration
2%

Source: Author based on data provided by the Member States

28

The category ‘Other’ includes: Transhipping to or participating in joint fishing operations with, support or resupply of fishing vessels
identified as having engaged in IUU fishing under Regulation (EC) No 1005/2008, in particular those included in the Union IUU vessel list
or in the lUU vessel list of a regional fisheries management organisation; Violation of the obligations established by the European and
national regulations in force concerning the landing obligation; Use of a fishing vessel with no nationality and that is therefore a stateless
vesselin accordance with international law; Carrying out fishing activities in the area of a regional fisheries management organisation in
a manner inconsistent with or in contravention of the conservation and management measures of that organisation; Direct fishing of fish
stocks for which fishing is suspended for the purpose of restocking for the recovery of the same; Fishing, possession, transhipment,
landing, transport and marketing of the species whose capture is prohibited at any stage of growth, in violation of the legislation in force.
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Figure 4: Infringements per country (2014-2019)*

3% / 5%

38%

ES
44%
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Source: Author based on data provided by the Member States

?  The category ‘Other’ includes: BG, DE, EE, LT, LV, PL.
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Table 4: Number of infringements per type of infringement and per Member State (2014-2019)

Type of infringement BG | DK | DE | EE IE ES FR | HR IT LV | LT | PL | RO | SI | FI | Total
Not fulfilling its obligations to record and report 4 |exs| 14 o |224| 3750 0 132 | 1,200 34 4 ) 0 46 | o | 6047
catch or catch-related datal...]

Use of prohibited or non-compliant gear 3 |s58| 0|8 |7 | 87 | 0o 21143 |1 |0 o | o] 4]|o0] 238
according to EU legislation

FaI5|f|(5at|op or concealing its markings, identity 0 4 0 0 1 31 0 4 208 0 0 0 0 0 0 338
or registration

Concealing, tampering with or disposal of olo oo |10] 100 |0 | o] 7 olo|o o] ool 19
evidence relating to an investigation

Taking onboard, transshipping, landing 1 |50 0|4 14|38 [0 |16| 68 |14 |0 | 0] o0 ]|o0]n1169
undersized fish in contravention of legislation

Carrying oqtflshlng activities [....] in 0 0 0 0 0 1 0 . 0 0 0 0 0 0 0 2
contravention of the conservation measures

Eles:\r;:gtzj[wrc]houta valid licence, authorisation or 8 35 1 23 | 20 984 o | 241 123 3 0 0 o [151] 0| 1,609
Fishingin a closed area or during a closed 5 55 1 12 1117 ] 1,166 0 199 | 2,501 . 0 0 0 0 o | a147
season|...]

Dwecteql fishingfora .f,toclfw.hlch is sub.Je.ct toa 1 50 0 5 3 180 0 16 136 0 0 0 0 0 0 388
moratorium or for which fishing is prohibited

Obstruction of work of officials[...] 0 9 1 0 17 540 0 37 180 0 0 0 0 387 0 1,171
Transhipping to or participating in joint fishing

operations with, support or resupply of fishing 0 5 0 0 0 0 0 0 0 0 0 0 0 0 0 5
vessels identified as having engagedinIUU]...]

Use of a fishing vessel with no nationality [...] 0 10 0 0 0 0 0 0 0 0 0 0 0 0 0 10
Other 0 0 0 4 0 0 0 0 0 0 0 0 0 0 0 4
Fishing, possessmn, transhlpmentt Igndlng, of 0 0 0 0 0 0 0 0 96 0 0 0 0 0 0 %
the species whose capture is prohibited |...]

Directfishing of fish stocksforwhlchflshlngls 0 0 0 0 0 0 0 0 55 0 0 0 0 0 0 55
suspended for the purpose of restocking[...]

V|olat|or1 of the obllgatlons'estgbllshed [...] 0 0 0 0 0 0 0 0 ) 0 0 0 0 0 0 2
concerning the landing obligation

Total 22 1904 | 17 | 73 | 413 | 7,989 [ 677 | 667 | 6,893 40 8 2 0 (588 | 0 | 18,293

Source: Author based on responses from the Member States (see Annex|l)
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Notes:

30313233
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33

RO:

feedback to the survey questions from the Romanian authorities mentions that there are zero infringements. However, they state

that the infringements are recorded on paper and electronically in DPIM Constanta. Once the database update will be finished, they will
be registered in electronic way exclusively. FR: the available information on the total number of infringements is not split by type.

For Table 4 and Table 6 The following Member States did not provide any information BE, EL, FR, CY, MT, PT, SE.

Fl: feedback to the survey questions from the Finnish authorities states that ‘There has been only six cases of suspected serious
infringements where a decision has been made. Five of them have been found to be groundless and the only one with sanctions given
is currently in a court of appeal. In other words, we have no case to be reported in the table. As for the one case decided and appealed,
there were several infringements in one act: at least use of prohibited gear and fishing during a closed season’.

The full name of the type of infringements are:

1.

ounhswnN

© N

10.

11.
12.

Not fulfilling its obligations to record and report catch or catch-related data, including data to be transmitted by satellite vessel
monitoring system

Use of prohibited or non-compliant gear according to EU legislation

Falsification or concealing its markings, identity or registration

Concealing, tampering with or disposal of evidence relating to an investigation

Taking on board, transshipping or landing undersized fish in contravention of the legislation in force

Carrying out fishing activities in the area of a regional fisheries management organisation in a manner inconsistent with or in
contravention of the conservation and management measures of that organisation

Fishing without a valid licence, authorisation or permit issued by the flag State or the relevant coastal State

Fishing in a closed area or during a closed season, without or after attainment of a quota or beyond a closed depth

Carrying out fishing activities in the area of a regional fisheries management organisation in a manner inconsistent with or in
contravention of the conservation and management measures of that organisation

Fishing, possession, transhipment, landing, transport and marketing of the species whose capture is prohibited at any stage of
growth, in violation of the legislation in force

Direct fishing of fish stocks for which fishing is suspended for the purpose of restocking for the recovery of the same

Violation of the obligations established by the European and national regulations in force concerning the landing obligation.

31



IPOL | Policy Department for Structural and Cohesion Policies

4.2. Minimum and maximum sanctionslaid down in the law

The following Table 5 presents an overview of the countries thatimpose economic sanctions and/or
prison sentences for very serious infringements.

The main goal of the penalties is to act as deterrent in order to prevent new infringements. It is very
complex to compare the different penalties in the Member States. For example, the standard of living
varies considerably between different Member States, i.e.a sanction thatis moderate in one Member
States may be excessive and disproportionate in a different Member States. Aslong as the penalties
imposed work as deterrent, they might be considered adequate forachieving their goal. Nevertheless,
if we compare countries such as Croatia and Sweden with very different standards of living, it appears
noteworthythat the penalties imposed are not very different.

In some countries, i.e. Germany, the sanctions are determined on a case-by-case basis. The minimum
sanction ranges to EUR 500 to EUR 2,000 depending on the type of infringement. The authorities may
multiply the amounts attributed to each type of infringement by values assigned to several factors,
such as negligence, theintent, and thecatch, the size of vessel, the repetition or the economic situation.

In Lithuania, in general, the law does notset pre-determined fine thresholds, using instead the specific
circumstances of the violation as a basis for the calculation of the sanction. The responsibility for
determining the value of the product falls on the officials of the Ministry of Agriculture in case of
violations resulting from fishing activities, and on Customs officials in case of import of products
resulting from IUU fishing.

Table 5 confirms substantial differences between the Member States. Sanctions range from a
minimum of EUR 22 (serious infringementin Poland) to EUR 600,000 (very serious infringement in
Spain).

Table 5: Economic sanctions for serious infringements

Member State Economic sanctions for serious infringements (EUR)
Belgium 100 - 15,000
Bulgaria Max. 5,100
Croatia 300 - 30,000 (legal entity); 150 - 12,000 (person)
Cyprus Max. 17,000
Denmark Min. 670%**/ no maximum (applied on basis of proportionality)
Estonia Max. 32,000 (legal entity); Max. 1,200 (person)
Finland 2,000 - 100,000 (legal entity); 2,000 - 50,000 (person)
France 1,500 - 75,000
Germany 500 - 100,000
Greece Max. 15,000
Ireland 10,000 - 100,000

* DKK 5,000
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Member State Economic sanctions for serious infringements (EUR)

Italy 1,000 - 75,000

Latvia 140 - 14,000 (legal entity); 30— 700 (person)

Lithuania 540 - 4,400*

Malta 435 - 58,000

The Netherlands 100 - 82,000 (criminalinfringements); 100 - 20,500 (administrative)
Poland 22 - 17,700%*

Portugal 150 - 50,000 (person); 250,000 (legal entity)

Romania 27 - 2,063***

Slovenia 420 - 41,000

Spain 601 - 60,000 (serious infringements); 60,001 - 600,000 (very serious)
Sweden 95 — 47,400%***

Source: author based on desk research and responses from the Member State (see Annex Il)

* The amount of the fine for a legal entity should be at least two times but not more than five times the value of the fishery products
obtained by committing the serious infringement. In addition, the legal person shall pay the compensation for the damage to the
marine environment concerned. Alternately, if no fishery products were obtained by committing the serious infringement, the fine is
calculated on the basis of average annual income of the company in the range of 1-5 percent of gross income.

** Amountin PLN : 100 - 80,000 PLN

***  Amountin LEI : 130 - 10,000 LEI

***¥%  Amountin SEK: 1,000 - 500,000 SEK

4.3. Sanctionsimposed

Regarding the number of sanctions imposed in the Member States, the data corresponds to the data
presented in section 4.1. This means that almost all the infringementsidentified were followed by the
imposition of the corresponding sanctions (see Table 6).

Italy (with 6,893 cases where sanctions were applied) and Spain (with 5,001 cases) together sum 84%
of the sanctions imposedby the 15 Member States that providedinformation (see Figure 6) . The other
three Member States with a substantial number of sanctions are Denmark (807 sanctions), Slovenia
(437 sanctions) and France (425 only for 2017 and 2018). On the other hand, the Member States
reporting the lowest numbers of sanctions include Poland (2 sanctions), Lithuania (11 sanctions) and
Germany (17 sanctions).

Theinfringements with the highestnumbers of incidents detected and actual sanctions are:

¢ Notfulfilling its obligations to record and reportcatch or catch-related data, including data to
be transmitted by satellite vessel monitoring system (4,424 sanctions).

e Fishingin a closed area or during a closed season, without or after attainment of a quota or
beyond a closed depth (3,605 sanctions).

e Useof prohibited or non-compliant gearaccording to EU legislation (2,171 sanctions).
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Figure 5: Cases of sanctions per infringement (2014-2019)*
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Source: Author based on data provided by the Member States
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The category ‘Other’ includes: Storage of fish whose size or weight is prohibited; Transhipping to or participating in joint fishing operations with, support or resupply of fishing vessels identified as having
engaged in IUU fishing under Regulation (EC) No 1005/2008, in particular those included in the Union IUU vessel list or in the IUU vessel list of a regional fisheries management organisation; Use of a fishing
vessel with no nationality and thatis therefore a stateless vessel in accordance with international law; Prohibited sale or acquisition of species whose weight, size or quantity is prohibited; lllegal landing;

Carrying out fishing activities in the area of a regional fisheries management organisation in a manner inconsistent with or in contravention of the conservation and management measures of that organisation;
Direct fishing of fish stocks for which fishing is suspended for the purpose of restocking for the recovery of the same.
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Figure 6: Cases of sanctions per country (2014-2019)*
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Source: Author based on data provided by Member States

% The category ‘Other includes: BG, DE, EE, LV, LT, PL.
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Table 6: Cases of sanctions applied per type of infringementand per Member State (2014-2019)

Type of infringement BG| DK [ DE | EE | IE | ES FR | HR IT (LV|LT|PL|RO| SI | FI | TOTAL
Not fulfilling its obligations to record and report catch or 4 55014 |0 372237155 132120034 4|20 |46 0 4,424
catch-related datal...]

Usg of .prohlblted or non-compliant gear according to EU 3 sa lole |3 610 | 34 | 21 | 1434 ] 1 1101l o0 4 0 2,171
legislation

Fals.lflcatllon or concealing its markings, identity or 0 4 ololn 19 3 4 208 | olololo 0 0 329
registration

Conc.eallng( tamperlng with or disposal of evidence relating 0 0 o lol a1 0 0 71 olololo 0 0 113
to aninvestigation

Taking on bpard, transsh'lppl'ng or landing undersizedfishin 1 s0 lolalol 247 | 31 16 1698 | 1161010 0 0 1,054
contravention of the legislation

Carrying (?ut fishing activities [...] in contravention of the 0 0 ololo . 37 . 0 olololo 0 0 39
conservation measures

Fishing without a valid licence, authorisationorpermit[...] | 8 [ 30 | 1 |41 ] 2 | 643 19 | 18 123 |3/ 0]0] O 0 0 888
Fishingin a closed area or during a closed season 5 148 | 1 [12]28| 824 | 72 | 23 [2,591 | 1 00O 0 0 3,605
D|rected_f|sh|'ng'forf3stock‘vv'hlch is subject to a moratorium o laz 1o |1 3 105 8 16 136 1 olololo 0 0 316
or for which fishing is prohibited

Obstruction of work of officials[...] 0 9 1 0| 6 | 274 4 37 180 [ 0O [ O | O | O |387]| 0 898
Transhipping to or participating in joint fishing operations

with, support or resupply of fishing vessels identified as | 0 5 0|l0]O 0 0 0 0 o(o0o|o0]|O 0 0 5
having engagedin IUU fishing [...]

Use of a fishing vessel with no nationality[...] 0 10 0 0 0 0 0 0 0 0 0o 0 0 0 10
Prohlbltgd §ale or.ac'qwsmon of species whose weight, size 0 0 ololo 0 41 0 0 olololo 0 0 41
or quantity is prohibited

lllegal landing 0 0 0[o0] O 0 19 0 2 0|0]|O0]|O 0 0 21
Storage of fish whose size or weight is prohibited 0 0 0|10]O 0 2 0 0 o(o0o|oO0]|O 0 0 2
Fishing, possession, transhipment, landing, transport and 0 0 ololo 0 0 0 96 olololo 0 0 96
marketing of the species whose capture is prohibited][...]

Directfishing of fish stocks for which fishing is suspended for 55
the purpose of restocking for the recovery of the same. 0 0 01010 0 0 0 35 010100 0 0

Total 21 | 807 |17 (64 | 81| 5,001 | 425|268 (6893 (40| 11| 2 | O [437 | O 14,067

Source: Author based on responses from the Member States (see Annex )
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5. PENALTIES AND POINT SYSTEM

KEY FINDINGS

e The Member States decide on the most adequate system of penalties and determine
criteria for defining serious infringments.

e SomeMember Statesconsiderthatitis necessaryto clarify the criteria for the calculation of
fines and points, as well as for the definition of serious infringements.

e The point system has been implemented in all Member States (except Ireland that
implemented it between 2014-2016). There are differences in the implementation: some
Member States impose points on a case by case system (e.g. France, Germany), others
consider aggravating andattenuating circumstances (e.g. Denmark).

e Most Member States coincide that the pointsystem should not add morecomplexity to the
existing procedures in place in the Member States.

e Theadequateimplementation of the point system is closely relatedto a suitable system of
registering the infringements, sanctions and points.

5.1. EUoverview:penalties by lawin each Member State

This section provides information on the type of penalties by law per Member States. As noted in
section 4.2 one of the main goals of the sanctioning system is to ensure that sanctions should be a
deterrent to those notcomplying with the rules of the CFP. In this sense, the Member States decide on
the most adequate system of penalties and determine criteria for defining serious infringements. A
substantial number of Member States consulted consider that it is necessary to clarify the criteria for
the calculation of fines and points, as well as for the definition of serious infringements (Denmark,
Greece, Spain, Ireland, Italy, Latvia, and Lithuania)

This section identifies the Member States that make use of fines, imprisonment, or a combination of
both. Although there are other types of sanctions foreseen, such as confiscation of catches, gear and
other equipment, we have only focused on the suspension of the fishing license (explained by data
constraints). It isimportant to note that imprisonment is foreseen and in principle a possible sanction
in all criminal sanctioning systems,even when combined with an administrative system, even though
this appears to be used seldomly. For illustration purposes, the following Table 7 also includes the
number of cases where a license has been suspended. The available feedback from Member States
indicates that only Italy applied it in substantial number of cases (118 cases for the period 2014-2019).
For the other the Member States this was applied in only a few cases; Denmark —eight cases, Spain -
six cases, and Ireland - two cases while the point system was being implemented. Future research
could explore the reasons or the main difficulties encountered by the relevant authorities to suspend
a license. It appears that many Member States have in place the possibility of suspending licenses,
irrespective of the point system, but this type of sanction is used seldomly, albeit based on limited
information.
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Table 7: Penalties imposed in the EU Member States

i Suspension Number of cases where a
Member State Fines — of fishing license has been suspended
licence (2014-2019)

Bulgaria X X 0

Croatia X X 0

Cyprus X X X NA

Denmark X X X 8

Estonia X X X 0

Finland X X 0

France X X X NA

Germany X X NA

Greece X X X 0

Ireland X X X 2%

Italy X X X 118

Latvia X X X 0

Lithuania X X 0

Poland X X 0

Romania X X X 0

Slovenia X X 0

Spain X X 6

Source: Author based on desk research

5.2. Point system for serious infringements

This section refers to themain legislation related to theimplementation of the pointsystemfor serious
infringements in the EU. The section also includes data collected on the implementation of the point
system in ten Member States between 2014 and 2019: Bulgaria, Denmark, Germany, Estonia, Spain,
France, Italy, Latvia, Lithuania and Poland. The data is based on the information provided by these
Member States.

5.2.1. Implementation of the point system

All Member States have implemented the system. Most of them have done this between 2013 and
2014, although there aresome countries, suchas Croatia, thatonly implementedit in 2017.In the case
oflreland, theimplementation of the point systemwas in force from 2014 to 2016.

Case study work identified differences in the way the Member States allocate points,for example:

¢ in Denmark and Lithuania, in order to allocate points the authorities consider aggravating or
attenuating circumstancesand the correspondingcriteria are established by law.

e in France,theallocation of points is done on a case by case basis with authorities disposing of
substantial discretion; in the context of a single control a maximum of 12 points can be
allocated.

e in Germany,inthe case of severalinfringements resulting from one action only the points for
the infringement with the highest number of points are registered.

3 While the point system was being implemented.
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e Inltaly,inspectors have the power toimmediatelyimpose economic penalties and to officially
propose the assignation of points when they detect an infringement. Whilst in other Member
States the inspectors only have the power to detect the infringement and then different
authorities are competentfor imposing the penalties.

Whilst all Member States have implemented the point system established in the EU Regulation some
of them have included more severe rules for certain cases. For instance, in France the obstruction of
work of officials in the exercise of their duties in inspecting for compliance with the applicable
conservation and management measures; or the work of observers in the exercise of their duties of
observing compliance with the applicable Union rules results in 7 points. Moreover, the French law
broadens the rangeofactivities that would fallunder this category of violation. The law punishes with
asixmonths prisonsentence and a EUR 15,000 fine the refusal or obstacling of visits by fisheries control
agents, whileit also punishes with a one year prison sentence and a EUR 75,000 fine the commanders
that try to evade controls at sea.

It is worth noting the different systems implemented by certain Member States for rewarding good
behaviour, resulting in the subtraction of penalty points.

e Some countries, such as Bulgaria, Croatia, Lithuania, Poland, Romania, Slovenia, Spain do not
have their own specific system, however they follow the provisions established in the Artide
92.4 of Regulation (EU) No 404/2011 and the Article 133 of Regulation (EU) No 404/2011, i.e. i
the holder of a fishing license does not commit, within three years from the date of the last
serious infringement, another infringement, all points on thefishing license shall be deleted.

e Someother countries, such as Denmarkhave implemented the rewardingsystem,however so
far nobody has applied for this opportunity in Denmark.

e France, Greece, Latvia follow Article 133 of Regulation (EU) No 404/2011. Besides, in France
points might be cancelled if the master of the vessel pursuesan awarenesstraining. In this case,
the master might obtain a cancellation of four pointsevery two years.

e In Latvia, if a master of the vessel does not commit other serious infringements within a year
sincethelastone, each year 10 penalty points are deleted.®

Feedback provided by Member States authorities and other stakeholders note different perspectives
and concerns related to the implementation of the point system:

e The system should not add more complexity to the existing procedures followed by the
Member States and should allow appropriate flexibility to take into account the national
requirementsof their sanctioning system (Estonia, Denmark, and Germany). In thatsense, some
Member States propose a simplersystem. For example, in Estonia if the master has two serious
infringements, the licenceis suspended and no new licenceiis issued as long as the sanction is
in force.

e Although ltaly is the country that has attributed the highest number of points between 2014
and 2019, the procedure for the allocation of pointsand subsequent suspensionor revocation
oflicences, as well as appeal process is lengthy and bureaucratically complex.

e Thereis lack of clarity in the implementation of some aspects of the attribution of points. For
example, Estonia and Denmarkwonder how totake into consideration the pointsattributed by
a different Member States. Similarly, in Lithuania, feedbackfromindustryappears to show that

% Rules of Minister Cabinet No. 808.
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the point system is not well understood, and probably not well known, but appears to be of
minor aspect of a strong and effective sanctioning system. In orderto increase clarity, Denmark
has published a guide to the application rules concerning the point system in case of serious
violations of fisheries law was published by the Danish Fisheries Agencyon 17 October 2019.

The implementation of the point system has increased the culture of compliance and the
motivation of theinspectors (Finland).

The implementation of the point system should be accompanied by a strict system of
registering the infringements and interconnection of all data related to fisheries. Failure to
comply with a complete, updated and rigorous registering system might result in inequalities
between Member States (Spain).

In France, although the European Court of Auditors reported in 2017 that the penalty point
system was not yet implemented, authorities confirmed that the point system has been in
place since 2015, with the nationalregistry of infringementsactive since January 2016. Criteria
have been developed for assigning points on the basis of specificaggravating circumstances.

The following Table 8 summarises the specific national legislations regulating the point system and
the date ofimplementation.

Table 8: Legislation implementing the penalty point system

Member State Legislation Date of
implementation
Belgium Flemish GovernmentDecree of 14.12.2012 establishing | 14.12.2012
a penalty point system for seriousinfringements to the
CFP
Bulgaria ORDINANCE No 3 0f 19.02.2013 on the application ofa | 19.02.2013, amended
point system for serious infringementswithin the on 20.02.2017
meaning of Council Regulation (EC) No 1005/2008 of
29.09.2008
Croatia Maritime Fisheries Law (No.62/2017,14/2019) 21.11.2017, amended
on 15.02.2019
Cyprus Decree 403/2014 and 354/118 laid down the principles
of the point system and its implementation procedures
Denmark Fisheries Act 2012, 13.11.2012, amended
Executive Order No. 1058 of 13.11.2012 (revised in 0n 22.09.2019
2019)
Executive Order N.978 0f 22.09.2019
Estonia Fishing Act of 19.02.2015 01.07.2015, amended
on01.03.2013
Finland Act on the Sanction System and Control of the 01.01.2015
Common FisheriesPolicy 1188/2014
France ActNo 2010-874 of 27.07.2010 amending article L 946- | 27.07.2010, amended
1 of the Ruraland Maritime Fisheries Code on 24.01.2014
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Member State Legislation Date of
implementation

Germany Sea Fisheries Act (Seefischereigesetz- SeeFischG) 2012
Greece Ministerial Decision no.3866/78486/14.7.2015 14.07.2015
(Government Gazette 1587 B)
Ireland SI3 0f2014 European Union (CommonFisheries Policy) | Implementation of
(Point System) Regulations2014 points regulation
remained inforce
from 2014 t0 2016
Italy Legislative Decree No.4 0f 09.01.2012, introducing the | 24.01.2012

penalty point system

Latvia Rules of Minister Cabinet No. 808 “Procedures for 31.12.2014
applying the point systemto holders of fishing licenses
andto masters of fishing vessels underEuropean
Union legislation on the CFP”

Lithuania Lawon Fisheriesamendments, of 20.06.2013 01.07.2013

Malta Subsidiary legislation 425.10 on the point system for 22.11.2013
serious infringementsorder(2013)

The Netherlands | Implementing Regulation on Sea Fisheries(2011) 01.12.2012

Poland Law of 19 December 2014 on maritime fisheries 04.032015

Portugal Decree-Law 10/2017 introducing the point systemfor | 10.01.2017
license holders and masters. Decree-Law 35/2019

Romania Ministry Order of MARD no 807/13.05.2016 2016

Slovenia National decree: “Decree defining pecuniary penalties | 30.11.2016

for violations of provisions of Community Regulations
applicablein the field governed by the maritime Act”

Spain Royal Decree 114/2013, of 15.02.2013 establishingand | 01.03.2013
regulating the national registerof serious
infringements of the CFP, establishingthe rules of
application of the point system and updating the
amounts of the sanctions providedfor in Law 3/2001,
of March 26, on State Maritime Fisheries

Sweden SFS2014: 1026 Act on amendments to the Fisheries 2014
Act (1993: 787)

Source: Author based on desk research and responses from the Member State (see Annex )
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5.2.2. Points attributed

This section refers to the number of pointsthat have been attributed by the Member States. Even if all
the Member States have transposed the Control Regulation in their national legislation, not all of them
actually attribute points. The following Table 9 shows the number of points attributed by Member
States between 2014 and 2019 per type of infringement. This table and Figure 8 below show
substantial differences between the Member States.With 3,210 cases where points wereassigned, Italy
has attributed more pointsthan allother Member States combined (3,607 cases for 13 Member States
that provided data on points). Other Member States with more than 10 cases with points assigned are
Spain (237 cases) France (57 cases only in 2017 and 2018) and Latvia (40 cases).

Some Member States with very limited number of points assigned over the years, see the value of the
penalty point system more as a rehabilitation and educational tool rather than for deterrence of
punishment.
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Figure 7: Points per infringement (2014-2019)*°
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Source: Author based on data provided by the Member States

¥ The category ‘Other’ includes: Transhipping to or participating in joint fishing operations with, support or resupply of fishing vessels

engaged in IUU fishing: Fishing, possession, transhipment, landing, transport and marketing of the species whose capture is prohibited
at any stage of growth, in violation of the legislation in force; lllegal landing; Direct fishing of fish stocks for which fishing is suspended
for the purpose of restocking for the recovery of the same; Prohibited sale or acquisition of species whose weight, size or quantity is
prohibited; Use of a fishing vessel with no nationality; Transfer of catches without authorization; Carrying out fishing activities in
contravention of the conservation measures.
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Figure 8: Points per country (2014-2019)%

LV ES

Source: Author based on data provided by the Member States

“  The category ‘Other’ includes; BG, DE, EE, LT and PL.
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Table 9: Cases where points were attributed per Member State and per type of infringement
(2014-2019)*

Type of infringement BG|DK|DE|EE| ES |FR| IT |LV|LT|PL|TOTAL

Not fulfilling its obligations to record
and report catch or catch-related data 1 1121410 |120|21] 905 (34| 1| 2| 1,110
[...]

Use of prohibited or non-compliant gear
according to EU legislation

Falsification or concealing its markings,
identity or registration

Concealing, tampering with or disposal
of evidence relating to an investigation
Taking on board, transshipping or
landing undersized fishin contravention | 0 | 0 0|l0f10]2 293 | 1 2 (0 308
of the legislation

Carrying out fishing activities [...] in
contravention of the conservation 0o 00O 0 (12 0 0|l0]0O0 12
measures

Fishingwithouta valid licence,
authorisation or permit]|...]
Fishingin a closed areaorduringa
closedseason|...]

Directed fishing for a stock which is

0|9 0 (1 18 | 10| 178 | 1 0] o0 217

0 8 1 3 (42 (4 (14171 0| 0 [ 1,476

subjectto a moratorium or for which 0|oO0 0|0 4 |0 104 |0 (0] O 108
fishing is prohibited
Obstruction of work of officials [...] 0o 1 0|23 (2 114 | 0 | 0] O 140

Transhipping to or participating injoint
fishing operations with, support or
resupply of fishing vessels identified as
having engagedin IUU fishing [...]

Use of a fishing vessel with no

nationality[...]

Prohibited sale or acquisition of species

whose weight, size or quantity is 0|oO0 0|0 0|0 0 0|l0]0O0 0
prohibited

lllegal landing 0[O 0[O 0 1 2 0 |0[O

Transfer of catches without
authorization

Fishing, possession, transhipment,
landing, transport and marketing of the
species whose capture is prohibited at 0o|o0 0|0 0|0 12 0|l0]O 12
any stage of growth, in violation of the
legislationinforce.

Directfishing of fish stocks for which
fishing is suspended for the purpose of 0|oO0 0|0 0|0 20 0|10]0 20
restocking for the recovery of the same.
Total 3 (129117 | 9 |237|57|3,210|40| 3 | 2 | 3,607

Source: Author based on responses from the Member State (see Annex Il)

41 Notes: Member States that did not provide information on the number of cases where points have been assigned: BE, EL, CY, HR, MT,

NL, PT, SE; for Fl, RO and S| the number of cases with points is zero. In |E the system is not currently in place. Data for FR only relate to 2017
and 2018.
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6. CASE STUDIES

KEY FINDINGS

In 2019 Denmark has review the application of penalty points. The new legislation
establishes clearer criteria for assessingserious infringements and rulesfor the application
of the penalty point system.

In Denmark, the sanctioning system includes administrative and criminal sanctions.
Administrative sanctions are mostly usedin relationto fishingauthorisations and can imply
a withdrawal of the authorisation, issue an injunction, or determine a period where the
vessel must remain in port. Criminal may be related to forfeiture of illegally caught fish
and/or gear.

Denmark, Germany, Spain had made significant efforts to comply with the penalty point
system.

The number of annual infringementsin France seems relatively high, howeverdata showa
limited follow up on infringements since only a small number resulted into cases initiated
and sanctions applied.

In Italy and France, the deterrence effect of sanctions, administrative or criminal, appears
to be low.

In Germany and Spain competences for fishery control and sanctioning are divided into
federalandregional level.

The point system was implemented in Ireland between 2014 and 2016, but it is no longer
in place. In the absence of a functioning point system, infringement procedures and
sanctions follow criminal process.

The procedure for allocation of pointsin Italy is lengthy and bureaucratically complex. This
appears to be arelatively effectivedetection of infringements and follow up sanctions. This
might be due to the power of inspectors to impose sanctionsand propose points.

Spain has articulated a very complete system for registering infringements, sanctions and
points that allows a comprehensive monitoring of the cases.

Fisheries control in Spain is a huge task and this involved over 60,000 inspections for the
period 2014-2019. This control activities resulted in the detection of about 8,000
infringements. 65% of the infringementcases led to sanctions.

In the following, we attempt to summarise the maininsights from the case studies, focusing on certain

aspects.

6.1.

6.1.1.

Case study summaries

Denmark

Denmarkimplemented thepenalty pointsystemin 2012 as required by the Control Regulation (artide
92). However, a review carried out by Rigsrevisionen (National Audit Office) in 2018 identified
problems in the application of the point system during the period2014-2017. The focus of this review
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was the management of support from the European Maritime and Fisheries Fund (EMFF), but the
relevance of the penalty point system in this context was that fishing license holders / masters, who
were been penalised by points (and still in force), do not in principle qualify as beneficiaries of the
EMFF.In summary, the review found an inconsistentapplication of penalty points anda lack of clearly
formulated rules to be used by the Danish Fisheries Agency.

This led to a series of corrective actions such as the Executive Order (no.978) adopted in 2019, clearly
establishing criteria for assessing serious infringements, clearer internal rules and instructions on
application of the penalty point system, and a re-assessment of about 1,000 cases during the period
2016-2019, which is currently ongoing.

The Danish sanctioning system includes both administrative and criminal sanctions. When an
infringement is detected, the Danish Fisheries Agency typically either issues a warning, an
administrative fixed penalty notice, or refers the case to the police for prosecution. Administrative
sanctions are mostly used in relation to fishing authorisations and can imply a withdrawal of the
authorisation, issue an injunction, or determine a period where the vessel must remain in port.
Criminal prosecution may involve sanctions such as forfeiture of illegally caught fish and/or gear, as
well as the value of illegally caught fish. Penalties are set according to the principle of proportionality
(no maximum penalties are stipulated), considering the various types of infringements and
accounting for aggravating and mitigating circumstances, which indicates that the sanctioning
system acts as an effective deterrent.

Denmarkis animportant EU fishing nationwith landings ranging between 0.9 and 1.2 million tonnes
annually during the period 2014-2018. This involved around 67 - 81 thousand landing events and
control activities covered roughly 4-5% of this fishing activity (port and at-sea inspections included).
This resulted in 904 infringements which lead to 807 cases and applied sanctions, hence afollow up
of about 90% of cases. Of these, 29 cases resulted in assigned penalty points, of which 8 led to the
suspension of fishing licenses, althoughit is importantto notethat many casesfromthe period 2016-
2019 are being re-assessed. A coarse indicator of the number of sanctions in relation to inspectionsis
roughly 4-5%, although this is based on fragmented and somewhat inconsistent data.

The case of Denmark shows a Member State that has made significant efforts in complying with the
requirements of implementing the penalty point system, albeit there have been difficulties in
implementation and adaptingthis to the national context. This hasbeen carried outin spite of strong
opposition from the fishing industry and what appears to be some scepticism on whether the
intended goal of achieving a level playing field is being met or should be the goal. Some of the CFP
rules are not considered to be enforceable and/or impossible to comply with, leading to
disproportionate sanctions. Due attention should be given to the specificities of the regions/fisheries
in the goal of harmonising controlacrossthe EU should take into account. Emphasis is placed on the
approach of assessing on a case-by-case basis, taking into account the circumstances and
characteristics of the fishery, as well as aggravating and attenuating circumstances.

6.1.2. France

In France, there is a combined administrative and criminal sanctioning system where all serious
violations are subject to a basic fines regime, wherefines are calculated taking into account the value
of the product involved in the violation. On top of the basic sanctions regime, French law punishes
serious violationswith additional measures which include administrative sanctions (the point system
included) and/or criminal sanctions. The range of additional measures available in the French legal
system is highly diversified, sometimes including prison sentences in combination with fines, but
often entails the same sanction (EUR 22,500) for a wide variety of offences, and additional sanctions
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for all serious offences based on amount of product involved in an IUU fishing operation. Possibility
for further sanctioning exists in the form of confiscation of vessel and/or catch/gear, suspension/
withdrawal of licenses.

Although the European Courtof Auditors reported in 2017 that France had not yetimplemented the
penalty point system, authorities confirmed that the point systemhas been in place since 2015, with
the national registry of infringements active since Jan 2016. Criteria have been developed for
assigning points on the basis of specificaggravating circumstances.

The number of control inspections have been around 10,000 in recent years, although this estimate
appears uncertain based on the available data. Data on infringements tendto differ depending onthe
source, and information is often lacking as to whether these procedures eventually resulted in the
application of sanctions.In 2018, there were an estimated 1,065 infringements, which resulted in only
142 cases initiated and sanctions applied, which indicates a low follow up on infringements. However,
points were assigned in 22 cases which led to suspensions of licenses in 14 cases, which is relatively
high on an annualbasis compared to other Member States.

In general, sanctions imposed by French authorities appear to be relatively low and the industry
appears to consider them as a fixed cost to be taken into account during operations. Criminal
sanctions usually result in out-of-court settlements (almost 90% of cases in 2014) while fines imposed
by courts amounted to an average of EUR 1,675 for 2014 (suggesting the out-of-court settlements
normally result in even lower fines). The deterrence effect of sanctions, administrative or criminal,
appears to be low. The point system does not appear to have the intended effect, but could also be
linked to the low follow up on infringements. Only few cases were initiated, roughly 10%, thatcan lead
to sanctions.

6.1.3. Germany

In 2012, the point system for serious infringements was introduced in Germany in accordance with
the requirements of the Control Regulation. The sanctioning system in place is primariy
administrative with stipulated minimum fines for various types of infringements. Sanctions are
determined on a case-by-case basis, takinginto account aggravating and attenuating circumstances.

Due to Germany’sfederal structure, competencesfor fishery controland sanctioning are divided into
federalandregionallevel. The Federal Office of Agriculture and Food (BLE)is the authority competent
for monitoring fisheries in the Exclusive Economic Zone (EEZ). This means outside the area of 12
nautical miles in Schleswig-Holstein and Lower Saxony and outside the area of 3 nautical miles in
Mecklenburg-Western Pomerania, the BLE monitors compliance with fishery regulations in the North
Sea and the Baltic Sea.

A total of 17 infringements led to 17 sanctions, including points assigned, during the period 2014-
2019. However, these data do not appear to be complete. Data concerning controls and sanctions is
not readily available, so using publicly available information, it appearsthat inspections at seaand in
port covered about 1.6-1.7% of fishing trips in the North Sea and 5.1-5.3%in the Baltic Sea. Published
annualreportsfor Schleswig-Holstein show total controls of about 10,000 per year and infringements
of about 50-62 per year. This seems to imply low detection of infringements and low follow up with
sanctions, albeit the available data s limited, fragmentedand uncertain.

6.1.4. Ireland

There have been three attempts to implement the point system in Ireland but in each case the
application of the legislationhasbeen short-lived. The first two statutoryinstruments (S.. No. 3 of 2014
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andS.l. No. 125 of 2016) were withdrawn following judicial reviews. The third (S.I. 89 of 2018) has not
been applied. In the absence of a functioning point system, infringement procedures and sanctions
follow criminal process, covered primarily by the Sea-Fisheries and Maritime Jurisdiction Act 2006
(SFMJA), and by the Criminal Justice Act 2007.

Feedback from the industry indicates that it does not object to the point system itself, but it does
however object to the way in which it was introduced in Ireland. The main point concern theright to
appeal, the involvement of the Sea Fisheries Protection Authority (SFPA) in the appeal process,
allocation of points even when acquitted, and going furtherthan required by EU regulations by linking
points to vessel capacity.

Maximum fines are defined in and applicable ‘on convictionon indictment’, but no minimum penalties
are specified. A fine has generally a maximum limit of EUR 100,000, but the SFMJA does not spedify
minimum penalties. The infringements in the SFMJA do not correspond directly to the serious
infringements listed in Annex XXX of the Commission Implementing Regulation (EU) No. 404/2011,
although there is some overlap, and it should be noted that penalties are based on vessel size.
Additional sanctions may be applied such as withdraw/suspend fishing licenses as well as forfeiture,
atthediscretion of the court, of ‘all or any fish and fishing gear’. For minor offences, there is a possibility
for the judge that has jurisdiction to try summarily such offences for which a conviction could result
in a fine of up to EUR 5,000 and forfeiture of fish and/ or gear. An overview of the fines and sanctions
applied in the period 2014-2017 indicates that these were rather low and not sufficiently high to be
dissuasive.

Fisheries controls are carried out by the SFPAand the Naval Service. A total of 15,913 inspections were
carried out from 2014 to 2018. In terms of landing events, inspections covered 8-12% of these
landings, which is relatively high. The number ofinfringement cases initiated were 183 in the period
2014-2018, but conclusion of these cases was low. During the time that the point system was being
implemented, it appearsthatthis facilitated the sanctioning of infringements with 244 cases initiated,
but sanctions were applied in only 81 cases. The available information appears to indicate that low
detection of infringements (about 1%) in relation to control and even fewer, almost negligible cases
of convictions.

6.1.5. Italy

The penalty point systemwas introduced in Italy in 2012 and this was followed, in 2016, with a law to
that significantly increasedthe sanctionsfor serious violations and established a special regime forthe
protection of Atlantic Bluefin tuna (Thunnus thynnus) and Swordfish (Xiphias gladius). However, these
sanctions were made more lenient with a new lawin 2019, as aresult of strong contestationfrom the
industry. In general, the minimumand maximum fines stipulated appear to be low and not dissuasive
enough to act asadeterrentto violations of the rules. However, the possibility for further sanctionsin
the form of confiscation of catch/gear, suspension/withdrawal of licenses is available.

Italian authorities consider that the reform of the sanctioning system resulted in a weaker system,
since it reduced previously existing penal sanctions, but the industry had a different interpretation.
Administrative sanctions were probably seen as of more direct concern than criminal sanctions
because of the perceived inefficiency of the Italian judicial system. The view is that criminal sanctions,
no matter how severe or strict, in practice may never materialize, while administrative ones are
arguably more likely to do.

Although the point system has been adopted, the procedure for the allocation of points and
subsequent suspension or revocation of licences, as well as appeal process, be it for licence holders or
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vessels masters, is lengthy and bureaucratically complex. Italy is the country with the highest number
of cases where points have been attributed. This might be due to the fact that inspectors have the
power to detect infringements and to impose economic penalties as well as to propose the
assignation of points.

Despite the multiple agencies involved, the overwhelming majority of controlsare carried out directly
by, in coordination with, or under supervision of the Coast Guard. The number of controlinspections
carried out were around 64-65,000 per year, butthese almostdoubled since 2016 onwards. The reason
for this sudden doubling of control activities is not clear. According to the figures provided by the
nationalauthorities, Italy is also the country that has identified the highest number of infringements
andimposed the highest number of sanctionsfrom all the Member States thathave provided data.

6.1.6. Lithuania

Fishing in Lithuania is a relatively small economic sector, limited by the size of the territorial waters
and EEZ. The fishing sector is struggling because of the state of cod stock, in particular. The number
of fishing companies is low, most of them are concentrated in a few port towns (Klaipéda, Nida and
Palanga), and the whole fleet consists of 132 vessels, 103 of which are coastal. Thereis also a distant-
water fleet consisting of 6 vessels of which 5 currently operational. Nonetheless, the penalty point
system was implemented, while taking into account criteria to determine whethera violation can be
considered a serious infringement.

All serious violations warranta fine as a primary sanction and these mustamountto at least twice the
full value of the productsinvolved in the violation of IUU fishing regulations, but nomore than 5 times
thefullvalue.In case of reiterated infringements, the thresholds are increased.Hence, the sanctioning
system is predominantly administrative and Lithuanian law does not set pre-determined fine
thresholds, using a proportionate approach in determining the fine, while taking into account
attenuating or aggravating circumstances. Other sanctions such as confiscation of catch/gear and
suspension/withdrawal of licenses are available.

Totalnumber of controls are about 1,200 and these constitute roughly about 30% of landing events,
which is based on a data subset from the port of Klaipéda.Only 11 cases were initiated and these all
led to sanctions, including the assignation of pointsin three cases. This is notable and can be explained
by generally high control rates, small fleet, high compliance, and a sanctioning systemthat is deterrent
and applied strictly, alegacyfrom Soviet times. Feedback fromindustry appearsto show that the point
system is not well understood, and probably not well known, but appears to be of minoraspect ofa
strong and effective sanctioning system.

6.1.7. Spain

Spainimplemented the penalty point systemin 2013 but it is important to note thatthe sanctioning
system was reformed and strengthened overall through anumber of legislative acts carried outduring
the same period. This has strengthened the capacity for Spanish authorities to deal with IUU fishing
involving Spanish companiesand nationals in EU waters, as well as in external waters.

The sanctioning system is primarily an administrative procedure with stipulated minimum and
maximum fines, which are significant. For example, a maximum fine of EUR 600,000 is fixed for very
serious infringements.As acase may involve severalinfringements, this may involve much higher fines
such asinthe case of the ‘Sparrow operations’ which imposed fines of over EUR 30 million. Suspension
or withdrawal of the fishing license, confiscation of the gear or catch, and the inability to get loans,
grants or publicaid are all envisaged, irrespective of the penalty point system.
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Spain has thelargest fleet in the EU in terms of capacity, 23.6% of the total, and 8,884 vessels in 2019.
Fisheries control is a huge task and this involved 60,658 inspections for the period 2014-2019,
including inspections at-sea, in port, transport, etc. This control activities resulted in the detection of
7,989 infringements which led to 5,191 sanctions, which is a follow up of 65% of infringements. Of
these, 237 cases resulted in assigned penalty points, using the criteria for determining the gravity of
the infringement, of which 6 led to the suspension of fishing licenses. A general indicator on
sanctioning can be calculated in relation to total number of inspections, which gives a relatively high
rate of 9%.

Spain has articulated a very complete systemfor registering infringements, sanctionsand points that
permits a comprehensive monitoring of the cases.

Spain has made significant efforts to address IUU fishing, both in EU and external waters, including a
reform of the legislation to strengthen the sanctioning system. In this context, it appears that the
penalty point system does not play a prominentrole. It is applied in relatively few cases, using the
criteria defined for the purpose, but the general sanctioning system in place is considered to be a
strong deterrent. Other Member States are encouraged to follow the example of Spain and there
appears to be support forthisfromindustry. However, there are concerns on the control of the landing
obligation which is considered to be problematicand needstobe addressed throughthe introduction
of flexible mechanisms.
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6.2. Denmark
6.2.1. Legal framework

a. Overview

Denmark is part of the EU since 1973, when it joined the European Economic Community together
with Ireland and the United Kingdom. Hence, fisheries policy and management came under the
umbrella of the CFP, including its 2013 revision. Denmark is considered to be among the more ‘loyal
EU Member States when it comes to the national implementation of the CFP, albeit there may be
challenges when adapting the CFPto national circumstances.*

Council Regulation (EC) No 1224/2009 describes a penalty point system for serious infringements
(Article 92), which is part of efforts to promote a level playing field throughout the EU, advocating the
equal application of infringement procedures as well as aiming at the harmonisation of sanctions
imposed on EU vessels for breaches of CFPrules.

The point system applies only to seriousinfringements andeach Member Stateis required to setup a
system, including a national register of infringements, which holds record of infringements
committed, including the imposed sanctions and assigned points.* The flag state authority is
responsiblefor the assigning of points, even whenthe infringementsare detected in another Member
State.

b. Relevant laws and regulations
Member States were required to have introduced the point systemfor seriousinfringements as from

1 January 2012. Denmark complied with this with the adoption of Executive Order No. 1058 which
entered into force on 1 December 2012.*

The following constitute the main elements of relevant laws, regulations and guidelines at national
level (not considering EU regulations such as the Control Regulation, IUU Regulations, etc.):

» Fisheries Law (or Act) No. 261 of 21 March 2019* which concerns fishing and aquaculture
activities. This is the result of successive revisions of the Law and modifications overtime.

e Executive Order No. 1058 of 13 November 2012, establishing a penalty points to be assigned
tofishing license holders and masters of vesselsin connection with IUU fishing.

* Executive Order No.978 of 22 September2019* (supersedes Exec. Order No. 1058) concerning
penalty points to be assigned to fishing license holders and masters of vessels in connection
with serious infringements of the rules of the CFP.

In the Fisheries Law, Chapter 3 concerns the administration of legal acts in the context of the EU and
international agreements on fisheries and aquaculture. It is stated the Minister (of Fisheries and
Gender Equality) may lay down rules or make provisions for the purpose of compliance with EU

“2 Hegland,T.J. and Raakjaer, J.2008. Implementation Politics: The Case of Denmark under the Common Fisheries Policy. In: Making Fisheries
Management Work: Implementation of Policies for Sustainable Fishing; (eds) Stig S. Gezelius & Jesper Raakjeer. Springer. P161-198.

“ Beke et al. 2014. Blomeyer & Sanz. The CFP- Infringement Procedures and Imposed Sanctions Throughout the EU. European Parliament
Studies. Policy Department B: Structural and Cohesion Policies.
https://www.europarl.europa.eu/thinktank/en/document.htmli?reference=IPOL-PECH NT(2014)514003

“  Bekendtggrelse: BEK nr 1058 af 13/11/2012; Udenrigsministeriet (Ministry of Foreign Affairs), superceded by BEK nr 978 af 22/09/2019;
www.retsinformation.dk

* Lovnr.261 af 21. marts 2019 om fiskeri og fiskeopdreet (fiskeriloven); www.retsinformation.dk

“  Bekendtggrelse nr. 1058 af 13. November 2012; www.retsinformation.dk

4 Bekendtggrelse nr. 978 af 22. September 2019; www.retsinformation.dk
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directives and decisionson fisheriesand aquaculture. Furthermore, this mayinclude establishing rules
and implementing measures necessaryto fulfil EU regulations.

Chapter 23 concerns sanctions, prosecution and confiscation in the case of violations of the law. It
states that unless higher penalties are imposed under other legislation, sanctions are to be imposed
with the use of fines, which implies that the system in place is predominantly through administrative
sanctioning. The types of infringementsare specified and further establishes jurisdiction for fisheries
violations that are carried out by Danish nationals or Danish residents (notincluding Greenland the
Faroes Islands) outside Denmark. The possibility for searches and confiscation of fish catch and/or
fishing gear is established, including through administrative sanctioning without resorting to
prosecution through the court, if there is recognition of guilt tothe violation andan acceptance of the
sanctionsimposed.

As mentioned above, Executive Order No. 978 adopted in 2019 (supersedes Exec. Order No. 1058)
concerns the system of penalty points that has been in place in Denmark since 2012. In its current
form, emphasis is placed on the application of penalty points in the case of serious infringements and
these are specified in accordance with EU regulations. However, it is important to note that the
violation of the landing obligation has been added (#13) as a separate category. Also, this Executive
Order indicates that each case will be assessed to determine how serious the infringement is.

When considering the 12 types of infringements (as per EU Regulations), the assessment will take into
account the damage caused, the extent of the violation, the value, and whether it is a repeated
violation. For violations of the landing obligation (#13), the assessment will take into species in
question, the value of the damage (for this species), account the damage caused, the violator’s
economicsituation, the extent of the violation, the value,andwhetherit is a repeated violation. There
is therefore some room for flexibility concerning sanctions for violations of the landing obligation,
which is anissue which will be considered in more detail in the following sections.

When assessing the gravity of the infringement, the following are specified as aggravating
circumstances:

1) Theviolation was committed intentionally or through grossnegligence.

2) Damageto thefish stocks.

3) Effortsinfisheries controlare undermined.

4) Directed fishing for a stock which is subject to a moratorium or forwhich fishing is prohibited.
Mitigating circumstance when assessing the gravity of theinfringement are:

1) Theviolation was committed in excusable ignorance of or excusable misunderstanding of the
rules.

2) Theviolation was of lesserimportance in termsof magnitude (volume/value).

The rules for the suspension of fishing licenses, depending on the number of points, follow EU
regulations, aswell as the criteria for rewardinggoodbehaviour (i.e. deduction of two penalty points).

This Executive Order (No.978) entered into force on 1 October 2019.

¢. Maximum and minimum penalties laid down in law

No minimum or maximum penalties are laid down in fisheries law.

Penalties are set according to the principle of proportionality, considering the various types of
infringements and accountingfor aggravating and mitigating circumstances.
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Sanctioning practices have developed over the years and fines are normally set at one third of the
catch value with a minimum fine (DKK 5,000),*® which is usually supplementedby the confiscation of
theillegal catch andif relevant, theillegal gear or gear usedfor illegal fishing.* Fines are thus set on
the basis of catch value instead of a fixed sum and particularly serious infringements can be further
sanctioned with the withdrawal of a vessellicense for a fixed period as well as a part ofan individual
vessel quotarelated to that period.®

Administrative penaltiesare used forviolations of the fishing authorisations or conditions set therein,
as explained in the following section (1.2.2). Withdrawal of the fishing authorisation is used primarily
in commercial fisheries and otherwise only to a limited extent in well-defined areas where a rapid
responseto fishing has been bothnecessaryand proportionate.”

d. Application of the penalty point system

Asreferred above, the penalty point system has beenin place in Denmark since 2012, as required by
EU regulations.

Thereis also arequirement for Member Statesto havein place a system to record the infringements,
theimposed sanctions and assigned points, as per Article 93 of the EU controlregulation 1224/2009.
The Danish Fisheries Agency (Fiskeristyrelsen) has confirmed that this is in place, although the
information is not publicly available.

In this context, it is important to refer to a report by Rigsrevisionen (National Audit Office) which
identified problems with the management of support from the European Maritime andFisheries Fund
(EMFF) in the period 2014-2017, including potential problems concerning the eligibility of
beneficiaries.* The relevance of the penalty point system in this contextis that fishing license holders
/ masters, who have been penalised by points (which are still in force or valid), do not in principle
qualify as beneficiaries of the EMFF. However, Rigsrevisionen criticises the inconsistent application of
the penalty point system. Quoting fromthe report:

“First, the Ministry of Foreign Affairs has assessed the basic admissibility requirements on an incorrect basis,
because the ministry has failed to manage the EU penalty point system for fishing vessels in compliance
with the regulatory framework. The ministry has not to the extent required imposed penalty points for
serious infringements of the fisheries rules. The ministry has imposed penalty points in 34 cases in the period
2013-2017.In Rigsrevisionen's assessment, the ministry should have imposed penalty points in additionally
29 cases. Rigsrevisionen assesses that, in failing to do so, 24% of the examined funding has been provided
to fishers who would have been excluded from receiving funding had the penalty point system been
managed correctly. The inadequate and incorrect management of the penalty point system has also had
the consequence that fishers have not been treated equally when penalty points have been applied. Thus,
some applicants have been better positioned than others to receive support. The Ministry of Foreign Affairs
has informed Rigsrevisionen that it will carry out a legal analysis of the cases where penalty points should
have been applied, according to Rigsrevisionen's assessment.

8 Used for example in relation to reporting obligations. Pers comm. Danish Fisheries Agency.

Dalskov, J., Olesen, H.J., Mgller, E., Jensen, S.P., Jensen, M., Schultz, F., Schou, M. 2012. Danish Catch Quota Management trials — application
and results. DTU Aqua Report No 256-2012.

0 Ibid.

' Pers comm. Danish Fisheries Agency.

2 Rigsrevisionen 2018. Support to the fisheries sector from EMFF. October 2018. 59p;
https://www.rigsrevisionen.dk/media/2104921/sr0118.pdf

English extract available at: https://uk.rigsrevisionen.dk/media/2104934/1-2018.pdf
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Second, the Ministry of Foreign Affairs has not adequately checked whether the applicants were admissible
for funding, and the ministry is therefore unable to provide evidence of their admissibility.

Third, the Ministry of Foreign Affairs has interpreted the admissibility requirement in-correctly in relation to
limitations. This may have deterred fishers from applying for funding, despite the fact that they, in the
assessment of Rigsrevisionen, fulfilled the basic admissibility requirements.”

Note that the responsibility for fisheries policy and administration was transferred from the Danish
Ministry of Environment and Food to the Ministry of Foreign Affairs in 2017, and then back to the
Ministry of Environment and Food in 2019. Although Rigsrevisionen carried out the study while
fisheries policy was in the remit of the Ministry of Foreign Affairs, the findings apply back in time for
the period 2014-2017. More detail on institutional changes during recent years are provided in the
following section on competent authorities.

The following is a selected list of issues identified by Rigsrevisonen with specific relevance to the
application of the penalty point system.These give an overview, but it should be noted that various
actions have taken place to address theseissues.

On implementation in Danish law: when establishing the penalty point systemin 2012, statutory
remarks to the Fisheries Law indicated criteria to be used to determine the gravity of infringements
and aggravating circumstances. However, the Ministry did not follow up by developing the
administrative guidelines and rules for application of these criteria. In practice, the Ministry applied
points only when these concerned infringements of EU regulationsand measures, not national fishing
rules.>

Register of infringements: although a register was established on infringements and sanctions
applied, this did not cover cases of infringements committed by Danish vessels outside Denmark.
Since 2012, foreign authorities communicated 30 cases of infringements by Danish vessels/captains
to the Danish authorities. Penalty pointswere not assigned in any of these cases and there is one case
(i.e. incident in Irish waters in 2014) were the handling of the case was criticised strongly.

Assigning penalty points: a sample of 299 infringements cases were reviewed and various issues
were identified, indicating inconsistent application and a lack of clearly formulated rules.** In some
cases, points should have been assigned for clear cases of serious infringements, but this did not
happen.Inother cases, infringements of national rules were sanctioned with points, even though they
did not fall under the category of serious infringements, which goes against the interpretation being
used by the Ministry atthe time. Penalty points were assignedin 34 cases in the period 2013-2017, but
the Ministry should have imposed penalty pointsin 29 additional cases according to Rigsrevisionen.

Application over time: of the 34 cases where penalty points were assigned, 22 (65%) occurred in
2013. The Ministry indicated that this strong decline over time was due to the introduction of the
landing obligation in 2015. Although not clear, this appears related to the highnumber of cases where
points were assigned in relation to infringements concerning undersized fish (26 cases). With the
landing obligation, the minimum size rules becameirrelevant.

It should be noted that thefindings and conclusions of Rigsrevisionen’s report led to, or contributed
to, significant changes and actions to address all of the above. This included institutional changes, a
revised Executive Order (no. 978) clearly establishing criteria for assessing serious infringements,

3 Consultations with the European Commission on this point indicate that penalty points are to be applied for all serious infringements,

whether determined at EU or national level, if these goagainstthe CFP.
Although not stated here, there appears to have been a general problem of proper documentation when processing cases. See section
on competent authorities.
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clearerinternalrules and instructionson applicationof the penalty point system, anda re-assessment
ofabout 1,000 cases during the period 2016-2019, which is currently ongoing.

A guide to the application rules concerning the penalty point system in case of serious violations of
fisheries law was published by the Danish Fisheries Agency on 17 October 2019.>* Also, the following
was published on the re-assessment process:*

e Allfisheries license holders and vessel operators who have an infringement case from 1 June
2016 onwards will be notified, although this does not entail that points will be assigned.

* Infringement cases that have been settled before 1 June 2016, and there has been no
correspondence on the case between the fishery license holder and the authorities after this
date, will not be processed.

* TheDanish Fisheries Agency expects to begin tosend draft decisionson assigned pointsfrom
June 2019 onwards.

* Anoticeis also published on there-assessment of admissibility, in particular, casesin relation
to grants from the vessel scheme under the European Maritime and Fisheries Fund.

6.2.2. Infringement procedures

a. Brief description of the procedure

Box 1: Procedure in the case of infringements

An infringement case concerning a fishing vessel or master is initiated based on the fisheries
inspector's assessment of compliance with fisheries legislation. If violations are found, a report is
drawn up and parties are consulted in accordance with the general rules. The offender is informed if
theinfringement may result in theissuing of penalty points.

Once the circumstances of the case are clarified, the Ministry decides whether the violation should
lead to a general sanction, such as the withdrawal of a license or a request to the police for a fine and
possible confiscation of anillegal catch.

Specific aggravating or mitigating circumstances are taken into consideration when evaluating the
case, which are documented and support the Ministry’s decision. This forms the basis evaluating the
seriousness of the infringement and whether penalty points should be given in addition to applied
sanctions. The offender is informed of the outcomes by letter.

Source: Author’s adapted translation from Rigsrevisionen 2018. Support to the fisheries sector from EMFF

The Danish sanctioning system includes both administrative and criminal sanctions. The following
description was provided by the Danish Fisheries Agency, unless otherwise stated.

The sanctioning process proceedsalong three parallel paths (pointsi-iii below) when an infringement
is detected:

i) Administrative sanctions in relation to the fishing authorisation

The Danish authorities are empowered to apply administrative sanctions both to the fishing license
holder and to thefishing authorisation. Administrativesanctionsare mostly used in relation tofishing

> Fiskeristyrelsen: https:/fiskeristyrelsen.dk/media/11406/17-10-2019-vejledning-om-anvendelsen-af-reglerne-om-point-ved-alvorlige-

overtraedelser-af-fiskerilovgivningen.pdf
Danish Fisheries Agency/Fiskeristyrelsen: https:/fiskeristyrelsen.dk/erhvervsfiskeri/kontrol/eus-pointsystem/; consulted 26/04/2020.
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authorisations. Whenan infringement is detected, the Danish Fisheries Agency examines whetherthe
infringement constitutes a violation of the fishing authorisation or one of the conditions in the
authorisation.

If a violation is detected, the Danish Fisheries Agency can withdraw the authorisation, issue an
injunction or determine a period of time where thevessel must remain in port. In addition, the vessels
quota will be deducted e.g. 1/12 when the designated timein portis one month.

ii) Criminal sanctions

When an infringement is detected, the Danish Fisheries Agency typically eitherissues a warning, an
administrative fixed penalty notice, or refer the case to the police for prosecution. At this point, the
caseis referred for the possible application of points (see point c below).

The Danish Fisheries Agency canissue an administrative fixed-penalty notice when:

1) thereis a "clear infringementof the law" to the effect that the assessment of evidence does
not giverise to significant doubts,

2) it is not found that a criminalinvestigation would lead to a higher penalty, and

3) the party who committed the infringementadmits tobeing guilty of theinfringementand
declares acceptance of a fine indicated in the fixed penalty notice within a specified time
limit.

If one or more of the three criteria are not met, the Danish Fisheries Agency will refer the case to the
police for prosecution.

Criminal sanctions can be appealed which then trigger review proceedings. In relation to criminal
sanctions, forfeiture of the following items can be ordered:

e Theillegally caughtfish and/orillegal gear.
e Thevalueof theillegally caught fish and/or illegal gear.

If theinfringementcase isbroughtbefore court,the person canbe deprived of the rightto be engaged
in commercialfishing for a period of one to five years as from the date of the final judgment or until
further notice.

iii) Administrative sanctions in relation to the assignment of points

As required by article 92 (1) and (6) of the Regulation (EC) No 1224/2009, Denmark applies a point
system for serious infringementsfor both the holderof a fishing license and the master of the vessel.

Whether points shall be assigned when an infringement case is detected, will be initiated and
determined after a case has resulted in either a warning, an administrative sanction in relation to the
fishing authorisation, administrative fixed penalty notice, or when the case has been referred to the
police for prosecution. However, points will be applied before the finalization of possible
appeal/review proceedingsin relation to the above pointa) and b).

If the review proceedings change the outcome of the case (i.e. acquittal), the Agency will then re-
evaluate the case. This way, it is ensured that the infringement is sufficiently clarified when the
decision on points is made, and the point system is not rendered ineffective due to possible
suspensory effects of review proceedings.
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b. Average length of infringement procedures

The time of infringement procedures vary greatly from 2 weeks and 3 years, depending on the
infringement. As explained above, this depends on whetherit was a straightforwardcase of issuing a
warning or an administrative fixed penalty, or whetherit implied criminal prosecution.

c. Competent authorities

The Danish Fisheries Agency (Fiskeristyrelsen) is the authority responsible for fisheries control and
compliance, including the application of the penalty point system in Denmark. It is currently placed
under the Ministry of Environment and Food (in 2019). However, there have been frequent
institutional and structural changes overthelastdecade, normally linked with changesin the political
environment, and this appears to have impacted on the performance of fisheries administration in
general.”’

Deloitte (2019) gives an overview of these institutional changes over time. Fisheries administration,
including the specific area of fisheries control, was placed under the Directorate of Fisheries during
1995 - 2011, which was an autonomous directorate under the Ministry of Food, Agriculture and
Fisheries. The Ministry of Fisheries thus ceased to exist in 1995 as a separate institution. In 2011, a
restructuring process was initiated with the placement of fisheries under a Directorate of Natural
Resources (Natur Erhvervstyrelsen). Various structural and institutional changes were implemented
(2011-2017), but it is important to note that fisheries ceased to be autonomous and was placed
together with agriculture. Moreover, in 2015, the policy area for the environmentwas placed together
with food production in the Ministry of Environment and Food. There was again a separation of
agricultural and fisheries affairs in 2017, but fisheries affairs were moved to the Ministry of Foreign
Affairs under the Department for Fisheries Policy. In 2019, fisheries affairs were moved back to the
Ministry of Environment and Food but maintaining a separatestructure from agriculture.

In early 2019, the Ministry of Foreign Affairsinitiated a general study onthe administration of fisheries
in Denmark, considering the various reports thatwere critical, more specifically on the management
of quotas (including limits on quota concentration), fisheries control, and management of support
from the European Maritimeand Fisheries Fund (EMFF).® Some of thefindings with specific reference
tofisheries control were:

* Poor documentation of processes and lack of clear administrative guidelines and rules to be
applied, resulting in disparate or contradictory practices, and that management had not
provided the required oversight.

e Lack of adequate resources, including legal and accounting oversight, to deal with an
expanding portfolio and increased complexity of issues related to quota management and
fisheries control.

However, Deloitte (2019) indicates that these weaknesses cannot be attributed solely to increasing
demands and resource constraints but are linked to a management style or culture that was prevalent
in the sector. This was characterised by a strongfishing industry combined with a pragmatic, informal
and oral form of cooperation, where the focus has been largely on ensuringa smooth and reliable
administration and to a lesser extent on compliance with procedures. In the past, this provided

7 Deloitte 2019. Undersggelse af Fiskeriforvaltningen. 147p.

Kammeradvokaten 2018. Forvaltningseftersyn af Landbrugs og Fiskeristyrelsens sagsbehandling i nogle specifikke sagsforlgb.
256p.Deloitte 2017. Ekstern analyse af Landbrugs og Fiskeristyrelsens administration af dansk erhvervsfiskeri. 89p.
Rigsrevisionen 2017. Kvotekoncentrationen idansk farvande. 58p.

8 Deloitte 2019. Undersegelse af Fiskeriforvaltningen. 147p.
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effective management carried out by experienced government employees and managers, but less
attention was given to administrativeand legal requirementsfor properdocumentation.

This tradition of a more pragmaticapproach tomanagementofthe sectorfunctioned wellin the past,
but the constantly changing institutional and structural setup appears to have impacted negatively
onfisheries administration, compounded with a lack of capacity and oversight. Based on the findings
and recommendationsof the various studies/reviews carried outbetween 2017 and 2019, significant
change and actions were taken to address the various weaknesses identified, as explained in the
preceding.

6.2.3. Controls implemented and sanctions imposed (2014-2019)

One of the mostimportanttasks of the Danish Fisheries Agencyis to monitor that fisheries in Danish
waters comply with rules and regulations, including commercial fishing as well as angling and
recreational fishing in inland waters. Inspections are carried out by the units in Frederikshavn,
Nykabing Mors, Nymindegab, Kolding, Ringsted, Randers and Ranne, as well as by three fishing
inspection vessels "West Coast", "Sea Eagle" and "Havternen". Staff consist of approx. 150 that are
involved control activities at sea, on land, and morelimited air surveillance, as well as administrative
controland electronic monitoring (FMC-Fisheries Monitoring Centre).*

Administrative control refers to crosschecking of information from different sources such as landing
declarations, sale notes, auctions, etc. as well as real-time monitoring of vessels. The latter involves
VMS - a satellite-based system vessel monitoring system — monitored at the FMC which receives
information everyhouron vessel activity, including data on vesselidentification, position, course and
speed, every hour from the vessel. This supplemented by AIS - Automatic Identification System —
which is a radar-based system to monitorvessels for safety purposes, primarily.

The Danish Fisheries Agency uses a risk-based approach to inspection activities, where available
information is used toassess higher risk of infringementand thus directing inspection efforts towards
these vessels and/or fisheries, thereby ensuring a higher level of compliance in the fisheries sector.®

% Annualreport on inspection of commercial and recreational fisheries 2018. Danish Fisheries Agency. Ministry of Environmentand Food.

16 p. https://fiskeristyrelsen.dk/erhvervsfiskeri/kontrol/aarsrapport/
Annual report on inspection of commercial and recreational fisheries 2017. Danish Fisheries Agency. Ministry of Foreign Affairs. 25p.
https:/ffiskeristyrelsen.dk/erhvervsfiskeri/kontrol/aarsrapport/
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Figure 9: Location map of headquarters (Copenhagen) and decentralised units of the Danish
Fisheries Agency

Source: Danish Fisheries Agency Annual Report 2017

a. Types of control and coverage

The Danish Fisheries Agency regularly publishes annual reports with information on control
activities.®’ The Table 10 below presents this for commercial fisheries over the period 2014-2018,
showing that the total number of landing events decreased from about 81,000 to 68,000 during this
period, although the volume of landings increased from 989 to 1,131 thousand tonnes. This is
primarily due to increasing landings of fish for industrial purposes (i.e. for fish oil and fishmeal). The
total number of inspections decreased over time, but the overall coverage in percentage was
maintained at close to 5 %. Most inspections are carried in port during the landing, although the
number of inspections at sea are still significant (about 17% of total).

The cod fishery is traditionally the most valuable fishery in Denmark and a significant proportion of
totalnumber ofinspectionsare dedicatedto monitorthis fishery both atsea (36-52%) and in port (29-

o https:/ffiskeristyrelsen.dk/erhvervsfiskeri/kontrol/aarsrapport/
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37%). Inspections of two other major fisheries concern high-volume pelagic and industrial fisheries,
where inspections of catches are normally carried out in port. In 2018, 7.5% of the total number of
inspections were dedicated to pelagic fisheries and 18% to industrial fisheries. These numbers have
decreased over time, which appears to berelated to the time required for each inspection.

Table 10: Landings and inspections with respective coverage carried out in port and at sea

(2014-2018) (Denmark)®

2014 2015 2016 2017 2018
Landings (No.) 81,125 75,374 73,867 67,024 67,711
Landings (t) 989,397 | 1,156,900 | 887,029 | 1,196,124 | 1,131,168
in port 3,141 2,624 2,812 2,727 2,759
Inspections (No.)
atsea 767 624 560 547 551
Total inspections 3,908 3,248 3,372 3,274 3,310
Coverage in %
Overall 4.8 43 4.6 4.9 4.9
landings 37 36 35 36 29
Cod
atsea 46 47 52 44 36
landings 12 13 9.0 10 7.5
Pelagic
atsea
landings 28 16 22 17 18
Industrial
atsea

Source: Compiled from annual reports of the Danish Fisheries Agency

Not covered in the table are other control activitiesrelatedto fisheries for plaice, sole, salmon, herring,
and sprat. There are also specific control efforts directed to the Baltic Sea, North Sea and Skagerrak,
including inspections carried out on foreignvessels (normally EU vessels).

Allthefisheries mentioned above arecovered by so-called “Specific Control and Inspection Programs”
(SCIP), which set special rules for control in specific fisheries. The detailed rules for SCIPs are
established in EU regulations, where the specific interests of Denmark concern the North Sea,
Skagerrak, Kattegatthe Baltic Sea,and Western Watersto a lesser extent.

Denmark also participates in joint international inspection campaigns (Joint DeploymentPlans - JDP)
which are coordinated by the EuropeanFisheries Control Agencyaccordingto these SCIPs.

In international waters, EFCA coordinates the implementation of specific JDPs. In the JDP concerning
the North East Atlantic Fisheries Commission (NEAFC), Denmark is expected to contribute with an
inspection platform for 15 days a year to ensure that fisheries are complying with the joint rules and

% Note: Coverage is given overall and according to type of fishery

% https://www.efca.europa.eu/en/content/operational-coordination-0
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to ensure that no other countries besides the contracting parties are fishing in the area. The Danish
Fisheries Agency sends thefisheries inspection vessel “Vestkysten” north intothe international waters
in the Norwegian Sea, which is located between Greenland and Norway.*

b. Landing obligation

The landing obligation and Member States compliance with this has been a majorissue in recent years
in the context of the revised CFP, more specifically how to monitor this and how to enforceiit. A recent
review was carried out by EFCA in cooperation with the Member States Control Expert Groups (CEGs)
on compliance with the landingobligation in selected fisheriesin theNorth Sea (2016-2017) and North
Western Waters (2015-2017). Overall, the findings were that non-compliance with the landing
obligation appears to have been widespread during the evaluation period, albeit this is based on
indicators and indirect observations.® ® Acknowledging that traditional controltools have not been
effectivein relation to the landing obligation, the use of camera systems (CCTV or Remote Electronic
Monitoring - REM) are being proposed as a potentially effective toolto monitor this as well as other
issues.

Box 2: The Last Haul Programme

The collection of catch composition data during inspections at seaby EU Member States occurs under
the framework of joint deployment plans (JDPs). It is known as “the last haul” programme and has
been a fundamental tool in allowing the estimation of discards and the derivation of indicators of
compliance with the landing obligation. During sea inspections, measures of quantities of fish below
and above the minimum conservation reference size and grade categories of the legal-size catch are
used to derive estimatesof discards.The methods to estimate discards assume that therelative catch
composition (discardratios) obtained with the data collected during last haulinspectionsreflects the
true catch composition of the fleet segment operatingwith the same gear and mesh sizeand in that
area. The comparison between these discard ratios and with what is reported in fishers’ logbook is
then usedto estimate the discard component.

Source: Nuevo et al.2019%”

In Denmark, inspections carried out at sea have been strengthened and collect additional data on
catch composition and sizedistribution of selected species to be used asindicators of compliance with
the landing obligation (e.g. Last Haul). This data collection is labour-intensive, but efforts have gone
into increasing this type of monitoring. Samples have increased over time, reaching 113 samples in
the Baltic Seaand 94 samplesin the North Sea, Skagerrak and Kattegatin 2018.%

Data from the Last Haul Programme hasindicated that non-compliance with the landing obligationis
occurring, but only 7 breaches of the landing obligation have been sanctioned so far.®® This was

% Annual reporton inspection of commercial and recreational fisheries 2017. Danish Fisheries Agency. Ministry of Foreign Affairs. 25p.

https://www.efca.europa.eu/en/content/pressroom/evaluation-suggests-non-compliance-landing-obligations-certa in-fisheries-north-
sea

https://www.efca.europa.eu/en/content/compliance-evaluation

¥ Nuevo, M., Morgado, C,, Sala, A. 2019. Monitoring the implementation of the landing obligation: The Last Haul Programme. In: Uhlmann,
S.S., Urich C., & Kennelly, S.J. (eds), The European Landing Obligation Reducing Discards in Complex, Multi-Species and Multi-
Jurisdictional Fisheries. Springer Open.

Annual reports 2017 & 2018. Danish Fisheries Agency.

% Ibid.
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presumably detected in a follow-up landing inspection (after collecting data at sea), where it is
confirmed that undersized fish that werecaughtduring the LastHaul inspection have beendiscarded.

c. Identified infringements

The number of detected infringements has been increasing, e.g.321 infringements in 2017 and 211
infringements in 2016.7° A large proportion of these infringements concerns reporting regulations
(logbooks, reports and sales notes), which roughly account for 66 %. This increasing number of
infringements is explained by the Danish Fisheries Agency as the result of more systematic and
administrative crosschecks and follow-up, as well as the increased focus on Last Haul and follow up
onshore, which have uncovered a number of infringements.

Figure 10: Detected infringements per type (2015-2017) (Denmark)

Infringements in the commercial fisheries

Gear and catch method limitations
Criminal law

Gear or catch method limitations
Missing or inadequate pilot ladder
Refusal of inspection

Control means

Vessel

Forign vessels

Area limitations

Registration, permission, licence etc.
llligal turnover

Equipment/catch method limitations
Catch composition or handling
Quotas and quantity allocations
Repporting

S T L.

50 100 150 200 250

2015 m2016 m2017

Source: Annual Report 2017.Danish Fisheries Agency. Note that a single case concerning a vessel may consist of several types
of infringements.

d. Number of sanctions

The following Table 11 presents the aggregated data for the period 2014-2019 concerning
infringements and sanctions applied, which was provided by the Danish Fisheries Agency.

1. Preliminary pending there-assessment of cases duringthe 2016-2019.
2. All recorded infringements pertain to DK vessels and have been sanctioned. The main part
concern the use of smaller unregistered boats (dinghies) in the pound net fishery for eel.

A total of 904 infringements were detected between 2014 and 2019, although these do not refer
necessarily to separate incidents as more than one infringement may be detected on inspection ofa
single vessel. Of these, 628 concerned incomplete or non-fulfilment of reporting obligations which
correspondsto almost 70% of the total, which were generally not considered to be serious based on
the cases were penalty points were assigned.

™ Ibid.
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A total of 807 infringements were sanctioned according to administrative and/or criminal
proceedings, hence 90% of the total. Only 286 cases were initiated, which is interpreted as the
infringements that were considered more serious andinvolved proceedingsinvolvingthe courts (see
also section 1.2.1). Many of the infringements concerning reporting obligations (#1) and non-
compliant gear (#2) appear to have been considered not serious, based on the interpretation and
application of the law.

However, it is important to note that some 1,000 infringement cases are being re-assessed and this
may result in that cases with assigned penalty points (29) will increase accordingly. Of these 29 cases
thatresultedin assigned penalty points, 8 led to the suspension of fishing licenses. The table presents
only finalised cases (after the conclusion of hearingand administrative appeal).

As mentioned in preceding sections, Denmark has revisedits implementation of the EU point system
in 2019, following a nationalaudit which identified a number of issues. A re-assessment of morethan
1,000 infringements is currently underway to determine whether penalty points should be assigned,
covering the period from 1 June 2016 onwards.

e. Sanctions in relation to controls

A coarse indicator of the number of sanctions in relation to control can be estimated by taking into
account the total number of inspections carried out during the period 2014-2018 and the total
number of infringements sanctioned during 2014-2019. A total 17,112 inspections were carried out
and 807 infringements were sanctioned, which gives an indicator of roughly 4-5 %, noting that the
time periods do not coincide completely and that this is just to give an indication.
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Table 11: Number of serious infringements detected, and sanctions applied (2014-2019) (Denmark)”'

Number of Cases of Cases where Cases of
. Number of . . c
Type of Infringement infrinaements cases sanctions pointswere suspension of
9 initiated applied assigned' fishinglicence'
Not fulfilling its obligations to record and report catch or catch- 628 78 550 12 1
related datal...]
Usg of prohlblted or non-compliantgear according to EU 58 5 54 9 5
legislation.
Falsification or concealing its markings, identity or registration. 4 4 4 0 0
Concealing, tampering with or disposal of evidencerelating to
. L7 0 0 0 0 0
an investigation.
Taking on board, transhipping or landing undersized fishin
. L 50 50 50 0 0
contravention of the legislation in force.
Carrying out fishing activities in the area of aregional fisheries 0 0 0 0 0
managementorganisation in a mannerinconsistent]...]
Fishing without a valid licence, authorisation or permitissued 35 30 30 0 0
by the flag State or the relevant coastal State
Fishingin a closed area or during a closed season, without or
. 55 48 48 8 4
after attainment of a quota or beyond a closed depth
Directed fishing fora stock which is subject to a moratorium or
forwhich fishingis prohibited. >0 47 47 0 0
Obstruction of work of officials[...] 9 9 9 0 1
Transhipping to or participating in joint fishing operations with,
support or resupply of fishing vessels identified as having 5 5 5 0 0
engagedin IUUfishing]...]
Use of a fishing vessel with no nationality [...]. 2 10 10 10 0 0
Total 904 286 807 29 8

Source: Danish Fisheries Agency

' Note thatthe table includes serious infringements as stipulated in Council Regulation (EC) No 1005/2008 (IUU Regulation)
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6.3. France

6.3.1. Legal framework

a. Overview

France's legal framework does not define specific regimes for operators on the Mediterranean and
Atlantic coasts or for those operating in Oversea France. Fleets based in Overseas Territories account
for 37% of the French fleet and 17% of the workforce,”? but not all operate within territorial waters.
Somevessels operateunder differentregimes, as some French overseasterritories” are consideredas
third countries.

Despite the different environmental and socio-economic conditions of these areas, a differentiated
legal framework to tackle specificissues of the Mediterranean, for example, is not considered justified.
Fishing operationsin the Mediterranean Sea account for 3% of France’s fisheries catch, while the most
important area, North-East Atlantic, accounts for 79% of operations.”* As to fisheries in OverseaFrance,
specific regulations may exist but the sanctions regimeis applicable in general.

IUU fishing regulations are defined in the CRPM (Code rural et de la péche maritime, Rural and Maritime
Fishing Code), amended several times to incorporate EU IUU fishing regulations. Key changes were
introduced with Law 2010-874 of 27 July 2010 for the modernization of agriculture and fisheries, which
modified Art. L946-1 of the CRPM, introducing the points system, and with Decree 2014-1608 of 26
December 2014 for the codification of the regulatory part of Book IX of the CRPM, which defined the
conditions for the allocation of points to licences. Decree 2014-54 of 24 January 2014 then expanded
the system to vessels commanders. Law 2016-816 of 20 June 2016 for the "blue economy" clarified
additional provisionsaboutsanctions.

b. Laws and date of entry into force.

Law 2010-874 for the modernization of agriculture and fisheries, approved on 27 July 2010, modified
Art.L946-1 of the CRPMintroducing the points systemand regulating the other sanctionary measures;
it cameinto force on 29 July 2010.

Law 2011-525, approved on 17 May 2011 and entered into force on 19 May, confirmed additional
details about sanctions, as did Law 816, approved on 20 June 2016 and entered into force on 22 June
2016.

The CRPMitself was introduced in its currentformin the Third Republic but took the current name with
Ordinance 2010-462, adopted on 6 May 2010 and entered into force with Law 874, which included a
new chapter (Book IX) to regulatefisheries.

Decree 2014-54, adopted on 24 January 2014, entered intoforce on 27 January.Similarly, Decree 2014-
1608, adopted on 26 December 2014 entered into force on 28 December.

2 INSEE (2016). Tableaux de I'Economie Francaise, Edition 2016. Péche — Aquaculture. Available from:

https://www.insee fr/fr/statistigues/19067272sommaire=1906743

These “territoires francais non-communautaires” are New Caledonia (Nouvelle-Calédonie), French Polynesia (Polynésie francaise),
Saint-Pierre et Miquelon, the Anctartic waters under French sovereignty (Terres australes et antarctiques francaises) and Saint-
Barthélemy.

7 INSEE (2016).
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¢. Maximum and minimum penalties laid down in the law

According to the combined sanctionatory system in place at this stage, all serious violations are
subject to a basic fines regime defined at Art. L946-1 CRPM:

e Afine of up tofivetimes the value of the productinvolved in the violation.

e If value cannot be defined, a EUR 1,500 fine applies for serious violations for up to 100 kg of
products. Above 100kg, the fine is multiplied by the number of quintals ” of productscaught,
transported, traded, held or landed.

e If the violation involves failure to follow GPS surveillance requirements, the fine is multiplied
by the number of hours spentin violation of requirements.

e In case of failure to follow declaration obligations, the fine is applied as many times as the
number of violations.

e Thefinecanbedoubled if offences are repeated within 5 years. The sanction can be transferred
entirely to the vessel owner if the working conditions of the crew or captain that committed
the violation make this necessary.

On top of the basicsanction regime, French law punishes serious violations with additional measures:
theseinclude administrative sanctions (the point system included) and/or penal ones. The range of
additional measures available in the French legal system is highly diversified, sometimes including
prison sentencesin combination with fines, but often entails the same sanction (EUR 22,500) for a wide
variety of offences, and anadditional basic sanctionary regime to all serious offences based on amount
of productinvolvedinanlUU fishing operation.

Crucially, prison sentences are only applied if violations happened within French waters (territorial
or EEZ). Beyond the limits of French territorial waters, only fines can be imposed (Art. 945-4-1 CRPM
introduced by Law 2014-1170 of 13 October 2014). Environmental protection NGO ClientEarth pointed
out,in a 2017 report, that this is the result of an erroneous interpretation of a UN convention,’® which
results in impunity for French industry operators.”

The serious infringements defined by Annex XXX of Regulation (EU) No.404/2011 areregulated both
by the changes to the CRPM created by Law 874 and, for vessels commanders, by Decree 54.

e Administrative sanctions areregulated by Chapter VI, Title IV, Book IX, Legislative Part of the
CRPM, Art.L946-1to L946-8.

e The point system is regulated by Section Il, Chapter VI, Title IV, Book IX of the Regulatory Part
ofthe CRPM, Art.R946-4to R946-21.

e Penal sanctions are regulated under ChapterV of the same section of the CRPM, Art. L945-1
to L954-4-2.

> Aquintalis a unit of measurement commonly used in France, consisting of 100 kg.

United Nations (1982). United Nations Convention on the Law of the Sea. Available from:

https://www.un.org/depts/los/convention agreements/texts/unclos/unclos e.pdf, Art. 73.3

ClientEarth (2017). The control and enforcement of fisheries in France. Brussels, London, Warsaw, Sept 2017. Available from:
https://www.documents.clientearth.org/wp-content/uploads/library/20 16-12-02- the-control-and-enforce ment-of-fish eries-in-fran ce-
ce-en.pdf, p. 15
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There are slight discrepancies between the serious infringements in Annex XXX of Regulation (EU) No.
404/2011 and those resulting in penal sanctions in French law, although most of the cases can be
categorised according to those specified in Annex XXX. Sometimes, different infringements falling
within the same serious violationin AnnexXXXresult in vastly different sanctions.

On top of the basic sanctionatory regime described earlier:”

Not fulfilling obligations to record and report catch or catch-related data, including data to be
transmitted by satellite vessel monitoring system, results in the allocation of 3 points. It is

important to note, however, that points are applied only if at least one of several conditions are
fulfilled:

0 Fishing, transboarding or landingoperations of reqgulated or restricted species, involving at
least 100 kg or 20% of the declared amounts.

0 Operations take placein aforbidden area, time or depth.
0 Operations take place outside French or EU waters.

0 Recording errors amounting to more than 20% of the weight or number of quantities of
regulated species take place.

0 Infringements are noted threetimes in a period of three consecutive months.

0 The salevalue of the catch resulting from theinfringementamountsto over EUR 10,000 or
atleast 20% of the value of the catch of the operation.

Failure to fulfil the recording and reporting obligationsresultsina EUR 22,500 fine.

In an internal document shared with the authors of this paper, French authorities have remarked
that exemptions from the monitoring requirements are only granted upon rigorous monitoring.
Besides, for some types of fishing activities, such asthose of the sole in theEastern English Channel,
France imposes monitoring requirementsstricterthanthoseimposedby EU law.”

Use of prohibited or non-compliant gear according to EU legislation results in 4 points. Some
instances of use of prohibited gear result in the application of points only in specific
circumstances, though: detention on board of prohibited gear, use of greater-than-allowed
quantities of gear, use of gear in areas or times when their use is forbidden, and detention or use
ofgear notin line with marineresources’ managementpolicies result in points only if:

0 Theuse/detention happensoutside of French or EU waters.

0 Nets haveameshthatis atleast 2mm smaller than allowed.

0 Useof atleast 10% more gear than allowed.

0 Lengthofnetsis atleast 10% more than allowed.

0 Adevice thatsignificantly altersthe selectivity of fishing gear is used.

Thelaw also defines a detailed list of additional cases of usage, detention, ownership, manufacture
or sale of prohibited fear that resultina EUR22,500 fine.
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Ordinance 2010-462.
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e Falsification or concealing of markings, identity or registration results in 5 points. Points are
assigned automatically.The law punishes this infringement with one year prison term and a EUR
75,000 fine.

e Concealing, tampering with or disposal of evidence relating to an investigationresults in 5 points.
Points are assigned automatically. Concealing or trying to concealfishing data or gear also results
in a six months prison sentence and EUR 15,000 fine.

e Taking on board, transhipping or landing undersized fish® in contravention of the legislation in
forceresultsin 5 points. French law also assigns 5 points for failure to fulfil obligations related to
stowage, sorting, weighing, rejection, marking, cutting, preparation and processing of catches.
However, points are assigned only if at least one of these conditions are fulfilled:

0 Fishing, transboarding or landingoperations of regulated or restricted species, involving at
least 100 kg or 20% of the declared amounts.

0 Operations take place outside French or EU water.

0 Recording errors amounting to more than 20% of the weight or number of quantities of
regulated species take place.

0 The salevalue of the catch resulting from the infringementamountsto over EUR 10,000 or
atleast 20% of the value of the catch of the operation.

This infringement also resultsin a EUR 22,500 fine. The law also punishes the act of knowingly
selling or purchasing undersized fish, as well as stowage, sorting, weighing, rejection, marking,
cutting, preparation and processing of undersized fish.

e Carrying out fishing activities in the area of a regional fisheries management organisationin a
manner inconsistent with or in contravention of the conservation and management measures of
that organisation results in 5 points. Points are assigned only if at least one of these conditions
are fulfilled:

0 Fishing, transboarding or landingoperations of requlated or restricted species, involving at
least 100 kg or 20% of the declared amounts.
0 Operations take placein aforbidden area, time or depth.

Recording errors amounting to more than 20% of the weight or number of quantities of
regulated species take place.

Nets have a mesh thatis atleast 2mm smaller than allowed.
Use of atleast 10% more gear than allowed.
Length of nets is at least 10% more than allowed.

A device that significantly alters the selectivity of fishing gear is used.

© O 0o O ©o

The sale value of the catch resulting from the infringementamountsto over EUR 10,000 or
atleast 20% of the value of the catch of the operation.

e Fishing without a valid licence, authorisation or permit issued by the flag State or the relevant
coastal Stateresultsin 7 points but only if at least one of these conditions are fulfilled:

0 Fishing, transboarding or landingoperations of requlated or restricted species, involving at
least 100 kg or 20% of the declared amounts.

8 Hasin many cases become redundant with the Landing Obligation
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0 Operations take placein aforbidden area, time or depth.
0 Operations take place outside French or EU waters.

0 The salevalue of the catch resulting from theinfringementamountsto over EUR 10,000 or
atleast 20% of the value of the catch of the operation.

Fishing without a valid licence or authorization, or with a boat with characteristics other than those
defined in the authorization also results in a EUR 22,500 fine, as does the act of knowingly
purchasing, detainingon board, selling or carryingfish caught by unauthorised boats.

Vessel commandersofboats that do not fly French flag and carry out operationsin French waters
without authorisation or in violations of their conditions, as wellas anyone who fishes with a boat
that is not registered or has expired registration number are punished with a one year prison
sentence and afineof EUR75,000. Helping, supplying, participatingin joint operations oraccept
an engagementon boardofsuch avesselresultsina EUR22,500 fine.

Fishingin a closed area or during a closed season, without or afterattainmentof a quota or beyond
aclosed depth, orany operation involving the catch resultingfrom this activity, resultsin 6 points
but only if at least one of these conditions are fulfilled:

0 Fishing, transboarding or landingoperations of reqgulated or restricted species, involving at
least 100 kg or 20% of the declared amounts.

0 Operations take place outside French or EU waters.

0 The salevalue of the catch resulting from the infringementamountsto over EUR 10,000 or
atleast 20% of the value of the catch of the operation.

Fishing in a forbidden area, depth or period results ina EUR 22,500 fine. Asto quotasviolation, an
IUU fishing expert consulted for this study reported thatat the moment it entails points, sanctions

and "payback" (sometimes in combination): in case of fishing overquota, a company or vessel can
be obliged tofish less the following year.®'

Directed fishing for a stock which is subject to a moratorium or for which fishing is prohibited, or
any operationinvolving the catch resulting from this activity, results in 7 points, but only if at least
one of these conditions are fulfilled:

0 Theviolationinvolves forbidden speciesfor at least 100 kg or 20% of the declared amounts.
0 Operations take place outside French or EU waters.

0 The salevalue of the catch resulting from the infringementamountsto over EUR 10,000 or
at least 20% of the value of the catch of the operation.

Obstruction of work of officials in the exercise of their duties in inspecting for compliance with the
applicable conservation and management measures; or the work of observers in the exercise of
their duties of observing compliance with the applicable Union rules results in 7 points, applied
automatically. French law broadens the range of activities that would fall under this category of
violation. The law punishes with a sixmonths prison sentence and a EUR 15,000 fine the refusal
or obstacling of visits by fisheries control agents, while it also punishes with a one year prison
sentence and a EUR 75,000 finethe commandersthat tryto evade controlsat sea.
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Interview with environmental protection organisation IUU fishing officer, 3 April 2020.
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e Transhipping to or participating in joint fishing operations with, support or resupply of fishing
vessels identified as having engaged in IUU fishing under Regulation (EC) No 1005/2008, in
particular those included in the Union IUU vessellist orin the lUU vessel list of a regionalfisheries
managementorganisation resultsin 7 points. Application of points is automatic

A separate regime is envisaged for the act of operating, managing or owning an IUU vessel or a
vesselflying flag of a non-compliant country: this results in one year prison sentence and a EUR
75,000 fine. Helping, supplying, participating in joint operations or accept an engagement on
board of such avesselresults in a fine of EUR 22,500.

e Useofafishing vesselwith no nationalityand thatis thereforea stateless vessel resultsin 7 points.
Application of points is automatic.

The criteria for allocation of points differentiates the French systemfrom that of someothercountries,
where points are assigned automatically or based on more forgiving criteria. In practice, this may
result in lenience when applying points. Fisheries Control Unit officials of the Directorate for Sea
Fisheries and Aquaculture consultedaccepted this possibility but confirmed thatthese criteria are in
line with existing EU legislation (and at any rate, this is one of the areas subject to currentdiscussion
atEU level to ensure harmonizationin the way Member States define the violations for the purpose of
allocating points).#

Feedback from stakeholders however revealed that the point system is not well known and is not
taken very much into account when calculating the risks related to non-compliance in fisheries’

operations. The concerns relate to the amount of the fines and the strictness of the technical
requirements, rather than the point system.®

The Table 13 provides a summaryoverview of the logic of conditions needed forthe application of the
point system for theserious infringements, among those defined by Annex XXX of Regulation (EU) No.
404/2011 As at least one condition is needed for the application of points, the fewer the conditions
envisaged, the higher the chance thata violation can go unpunished.

For some serious infringements, the theoretical risk that they will not result in any point is relatively
low. This is the case for violations of reporting obligations or fishing in regional fisheries
organisations areas, which require one out ofas many as 6 or 7 conditions to trigger the application
of points.

The maximum fines are calculated assuming that the court has not confirmed the application of
discretionary fines for damage to the environment (up to EUR 3,000/day for up to 3 months).

However, for other violations, including some that are highly damaging to maritime resources’
conservation, this is not the case. For example, a violation of quotas or closed areas restrictions, or
fishing of a stock subject to moratorium that took place within French or EU water, involving 20% of
declared amounts and resulting in EUR 10,000 from sales of the products of IUU fishing would not
result in any points, despite the violation being among the most serious ones. The low number of
conditions envisaged to make the application of points possible therefore makes the deterrence
power of the point system dubious.

8 Interview with Fisheries Control Unit officers, 7 May 2020.

8 Interview with medium-large industry stakeholder, Brittany region, 17 April 2020.
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Table 12: Summary of serious infringements, points and fines (France)

Seriousinfringements Annex XXX of Regulation (EU) No.

404/2011 Points Min.fine Max.fine Prison
Not fulfilling its obligations to record and report catch or o )

! catch-related datal...] 3 Basmfmg regime EUR 22,500 No

— - - - options:

5 Usg of prohlblted or non-compliant gearaccording to EU 4 EUR 22,500 No
legislation .
Falsification or concealing its markings, identity or Fine of up to five

3 fTicat 9 95 y 5 times the value of the EUR 75,000 1year
registration ) .
Concealing, tampering with or disposal of evidencerelatin productinvolvedin

4 =aling, tampering P 9 5 the violation EUR 15,000 6 months
to aninvestigation
Taki board, transhippi landi dersizedfishi

s aking on .oar rans ||.op|n.g o.r anding undersizedfishin s or: EUR 22,500 No
contravention of the legislation in force
Carrying out fishing activities in the area of aregional .

6 L T 5 Fine of EUR 1.500 N/A No
fisheries management organisationinamanner|...] .
— - — — - multiplied by:
Fishing without a valid licence, authorisation or permit . _ EUR 22.5000r 75,000

7 . 7 A) Quintals of fishing . ) s 1year
issued by the flag State or the relevant coastal State products caught depending on the licence violation

8 Flshlnger a closed area or during a closed season, without or 6 transported, traded, EUR 22,500 No
afterattainmentofaquota [...]
o Jfishing f cwhich s sub - held orlanded

9 |rfecteh'|;f|'n|<::‘1' or.astoch'\év. |Z| is subjectto amoratorium 7 B) Hours spentin N/A No
or for which fishing is prohibited. violation of GPS - -

10 | Obstruction of work of officials / observers][...] 7 tracking requirements .15,0000r75,000 . 6 months

C) Number of depending on the obstruction or 1year

Transhipping to or participating in joint fishing operations violations of EUR 25,0000r EUR 75,000

11 with, support or resupply of fishing vessels identified as 7 declaration depending on the type of IUU fishing 1year
having engagedin IUU fishing [...] obligations violation

12 Use of a fishing vessel with no nationality [...] 7 N/A No

Source: Rural and Maritime Fishing Code
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Table 13: Conditions for application of the point system (France)

least 100 kg / 20% of declared amounts

Regional Closed
Recording/ Prohibited/ . : fisheries License / osed area, Fishing of stock
L. A . Undersized fish L. L. season, quota

Type of infringement reporting non-compliant . organisation authorisation under

L regulations | A or depth A

obligations gear management violations L moratorium
X . violation
area violation
Devnce. L.JSed that. significantly alters Envisaged Envisaged
selectivity of fishing gear
Operations involve regulated/restricted
species for min. 100 kg / 20% of declared Envisaged Envisaged Envisaged Envisaged Envisaged
amounts
Infringements noted three timesin three .
. Envisaged
consecutive months
0,
Length./ n.umber of gears at least 10% Envisaged Envisaged
above limit
Nets mesh isat least 2mm smaller than limit Envisaged Envisaged
Operations in a forbidden area, time or . . .
Envisaged Envisaged Envisaged
depth
Operations outside French or EU waters Envisaged Envisaged Envisaged
Recording errors for min. 20% of
weight/number of quantities of regulated Envisaged Envisaged Envisaged
species
Sale value of infringement catch amounts to Envi d Envi d Envi d Envi d Envi d Envi d
min EUR 10,000 / 20% of value of total catch nvisage nvisage nvisage nvisage nvisage nvisage
Use/detention outside of French or EU . . .
Envisaged Envisaged Envisaged
waters
Violation involves forbidden species for at .
Envisaged

Use of at least 10% more gear than allowed

Source: Rural and Maritime Fishing Code
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Additional criminal sanctions® for all violations, including serious ones, defined by the CRPM
include:

e The order to restore the places or repair the damage to the environment caused by the

infringement: tribunals can condemn to a daily penalty of up to EUR 3,000 for a period of
three months at most.

e Suspension or revocation of the fishing licence; this measure pre-dates the point system
and can be applied regardless of the accumulation of points.

e Confiscation of catch and gear.
e Confiscation of ships.

e Ban (forupto 5years) from conducting the professional or social activity during which the
IUU fishing infringement was committed.

¢ Dissolution of legal entities involved.

Additional violations,® not listed in Annex XXX of Regulation (EU) No. 404/2011, can result in
tougher punishments.Destruction or attempted destruction of confiscated catch and gear,as well as
failure to comply with orders related to thedestination of use of confiscated catch andgear can result
in a two years prison sentence and a fine of EUR 375,000.

Furthermore, Law 2016-1087 of 8 August 2016 added provisionsto punish the violation of protected
maritime areas, which can resultin up to six months jail term and a fine of EUR 22,500 and in the
immobilization of any vehicle or ship used for up to oneyear.

d. Application of the point system

As of 2017, the Court of Auditors reported that France had not yet implemented the penalty point
system, noticing that “[t]here was a lack of clear national rules and procedures on responsibility for
sanctions and points.”® In particular, France used an electronic reporting systemthatdid not allow to
properly trackthe fulfilment of landing obligations.®” However, French authorities have confirmed that
the point system has been in place since 2015, with the national register of infringements active
since Jan 2016.%

As far as the procedure now applied, the application of points for vessels commanders, results in the
suspension of the licence as follows:

e Uponachievement of 18- 35 points: 1 month suspension.
e From36to 53 points: 2 months suspension.

e From 54t062 points:4 months suspension.

8 Art. L945 RPM.

85 Art. L945 RPM and Art. L945-1 CRPM, modified by Law 874.

European Court of Auditors (2017). Special Report EU fisheries controls: more efforts needed. Luxembourg, 2017. Available from:
https://www.eca.europa.eu/Lists/ECADocuments/SR17_8/SR FISHERIES CONTROL EN.pdf, p.50.

8  ClientEarth (2017), p. 22.

8 Interview with Fisheries Control Unit officials, 7 May 2020.
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e From63to71 points:8 months suspension.
e From 7210 89 points: 12months suspension.
e 90 points: permanent suspension.

In case of suspension, new points are added to the existing ones. A maximum of 12 points can be
assignedin asingle control.

When it comes to licence holders, the logic for suspension is the following:*
e Uponachievement of 18- 35 points: 2 months suspension.
e From36to 53 points:4 months suspension.
e From54to71 points:8 months suspension.
e From72to89 points: 12months suspension.
e 90 points: permanent suspension.

Measures are in place to reward positive behaviour and allow licence holders and vessels captains
to cancel points.® Points are cancelled after3 yearssince the last infringement: this can be anticipated
by taking partin one of the following activities:

Vessels commanders can remove up to 4 points every 2 years if they agree to follow a training on
sustainable fishing, PCP regulationsand fight against IUU fishing.

Licence holders can remove points by:

e AgreeingtouseaVMS when not normally required orvoluntary usingthe electronic recording
and transmission of logbook dataand the declaration of transhipmentand landing.

e Voluntarily participating in scientific campaigns for the improvement of the selectivity of
fishing gear.

e Beingmember ofan association of producersand agreeingto a fishing plan that will resultin
a 10% reduction of fishing quotas for the yearfollowing the sanction.

e Conducting certified and labelled sustainable and traceable fishing.

Undertaking each of this activities can result in the removal of up to 2 points, but only after at least 3
points have been accumulated. It can only be done oncein the 3 years following the violation. In any
case cannotresult in the complete cancellation of all points.

The possibility to remove points by being a member of a producer organisation and agreeing to a

fishing plan with lower quotas is of special importance in the French context due to the importance
of POs in distributing quotas.

The Court of Auditors remarked in 2017 that there is lack of transparency with regards to the way
France allocates quotas, as authorities do not always know how quotas are distributed among OP

8 Comité National des Péches CNPMEM (2014). Le Permis a Points. Available from: http://www.cdpmem56.fr/wp -

content/uploads/2014/01/Memento-permis-%C3%A0-points-2014-1.pdf
2 Ibid.
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members.”’ The Court concluded that this issue makes it hard to reconstruct who are the real
beneficiaries of fishing opportunities and calculate the actual impact on the environment, as "[IJack
of transparentdistribution of quotas increases the risk that specific interests of certain economic
operators are favoured at the expense of others".*> However, French authorities have responded to
the criticism by commenting that:

“France has [...] completed its monitoring system for producer organizations for a better
understanding of their organization, management and transparency of operation. The OPs also
send a management plan each year indicating, for sensitive species, the procedures for using the
sub-quotas allocated to them”.** [Emphasis added]

At this stage it is not possible to conclusively determine if the Court of Auditors’ assessment is a fair
criticism of the French system’s peculiarities as far as the management of quotas are concerned. The
clarifications provided by French authorities are solid and the legal system * to define quotas is highly
detailed and appears to leave little room for arbitrariness.

Furthermore, the role of the POs has been praised by the Court of Auditors for requiring members to
"comply with additional technical and control measures beyond those required by the EU regulatory
framework" [emphasisadded], including in crucialareas such as minimum sizes and VMS obligations
for smaller vessels; such requirements have been recognised as "more tailored to the specificities of
theregions concerned and therefore easier for fishermento understand andapply".*

6.3.2. Infringement procedures

a. Brief description of the procedure

Officers in charge of controls can apply provisional measures such as the confiscation of catch and
gear, but for other sanctions, be it administrative or penal, a longer process is needed.

If the violation requires an administrative process, this is the responsibility of the Préfet de region
(Regional prefect), while the penal process is the responsibility of the "parquet”, or Ministére public,
aninstitution with functionsbroadly comparable with those of an attorney general.®®

The Court of Auditors remarked that "[aldministrative and criminal procedures were used, at the
discretion of the inspection authority",?” but authorities clarified that the decision is never left to the
arbitrary decision of the inspectingauthority.*®

The procedure varies basedon whetherthe official that registered the violation opts for a criminal or
administrative process, oracombinationofboth.

e Iftheprocedurefollowedis the criminal one, the official in charge will send the evidenceand
a “proces verbal” (a report) to the prosecutor and the Interregional Directorate of the Sea
(Directions Interrégionales de la Mer, Interregional Directorates fortheSea), the latter of which

91 European Court of Auditors (2017), p. 29.

2 Ibid.

% Internal document provided by French authorities, response to 2017 ECA report.
Art. R921-33 to R921-65 of the CRPM.

% European Court of Auditors (2017), p.31.

% Internal document provided by French authorities, response to 2017 ECA report.
¥ European Court of Auditors (2017), p.47.

% Internal document provided by French authorities, response to 2017 ECA report.
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will provide advice to the former as to whether criminal proceedings should be pursued: It is
then up to the public prosecutor to decide whether to begin formal criminal proceedings,
suggest alternative measuresor drop the case.”

e Foradministrative proceedings,on the other hand, local administrative authorities review
the report from the investigators, then refer the case to the Interregional Directorate of the
Sea which canimpose sanctions uponauthorizationfrom the Regional Prefect.

According to ClientEarth, the administrative process creates a loophole because administrative
authorities arethe only ones responsible and "can decide not to begin proceedings to administer a
sanction, even when an infringement has clearly been committed".'” This allegedly leaves room
for impunity of serious violations, as the French procedure does not guarantee that the "proces
verbal" will resultin any sanction, administrativeor criminal.™

French authorities havehowever clarified that it is indeed normal thatthe issuing of a reportdoes not
automatically result in sanctions: the sanction procedure is only initiatedis an offense is supported by
sufficient evidence. Once this is the case, administrativeor criminal processis initiated. ' Asfar as this
specific aspect is concerned, therefore, the procedure appears to provide standard guarantees of
due process.

As far as the level of sanctions itself, this is defined on a case by case basis following principles of
dissuasion. Sanctions are set proportionately to the economicadvantages caused by theirregular
behaviours.'®

b. Competent authorities (sanctions and controls)

Controls and sanctionsare applied based on indications and coordination froma range of central and
regional authorities:

e Atacentrallevel, the definition of fisheries strategies and control policies is the responsibility
of the DPMA (Direction des Péches Maritimes et de I'Aquaculture, Directorate for Maritime
Fisheries and Aquaculture) of the Ministry of Ecology, Sustainable Developmentand Energy.
This department establishes the priorities for controls over a certain period,' following a bi-
annual meeting of competentadministrative authorities within a national steering committee
for fisheries control.’®

e Oncethegeneral plan has been defined, itis the responsibility of Interregional Directorates of
the Sea, in Metropolitan France, and of Regional Directorates of the Sea (DRM, Directions de
la Mer, Directorates for the Sea) in Overseas France to define the fisheries control'®
Interregional Directorate of the Seas and Regional Directorates of the Sea regularly arrange
coordination meetings with the regional and interregional level of the administrations
participating in fisheries control.

% ClientEarth (2017), p. 7-8.

1% ClientEarth (2017), p. 8.

9 bid., p. 4.

% Internal document provided by French authorities, response to ClientEarth’s report.
Internal document provided by French authorities, response to 2017 ECA report.

1% ClientEarth (2017), p. 6.

% Internal document provided by French authorities, response to ClientEarth’s report.
1% ClientEarth (2017), p. 6.
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e The CNSP (Centre National de Surveillance des Péches, National Centre for Fisheries
Surveillance), which disposes of the technical expertise toguide the controls and ensure their

daily management, manages the operational coordination of agencies and officers engaged
in fisheries surveillance.'”

The DPMA also issued a series of instructions for inspectors to follow during controls, one of which

raised criticism as it stipulated that a vessel that has already been subject to control should not be
inspected again for 30 days unless in case of "(a) flagrant infringements, (b) if there is serious
evidence that an infringement has been or is being committed, or (c) if there is a need to reach the
control objectives set in the European legislation."'® Fisheries Control Unit officials have however
clarified that this provision does not apply anymore. Instead, the CNSP now operates by simply de-
prioritizing already inspected vessels, and there is nothing that prevents inspectors from re-
checking the same vesselif violations are suspected.'”

The process of control itself is the responsibility of officers from different agencies. Locally, controls
can in theory be carried out by a variety of officials.''>’ Among them, those in bold are also allowed
toinvestigate infringements, while the othersare only responsible for administrative sanctions:"" '

¢ Administrators and officers of the technical and administrative corps of Maritime
affairs'",

e Commanders and deputy commanders of the French Navy.
e Commanders of military aircrafts tasked with maritime surveillance.

e Navy officers designated by the Ministries of Defence and the ministry in charge of maritime
fisheries.

e Officials assigned to services exercising control missions in maritime affairs, under the
authority / at the disposal of the Minister in charge of the sea.

e Customs officers.

e Officers of competition, consumers protection and fraud prevention agencies.
¢ National gendarmerie.

e Swornguards and LabourCourts officers.

e CNSPand DMPA agents.

e National Office for Water and Aquatic Environment officials.

¢ Environment inspectors, in specific circumstances.

¢ National Office for Hunting and Wildlife officials.

% Internal document provided by French authorities, response to 2017 ECA report. The CNSP is also tasked with monitoring VMS data and

coordinating sea controls and supporting with landing controls; it functions as FMC under the EU control regulation.
1% ClientEarth (2017), p.7.
1% Interview with Fisheries Control Unit officials, 7 May 2020.
Additionally, a separate list of other officers and technical experts can carry out controls over serious violations pertaining to hygiene
regulations (Art. L231-2 CRPM).
The list includes only habilitated officials as far as Metropolitan France and EU-jurisdiction French territories are concerned. Annex XXX
violations are not relevant for non-EU French territories and waters.
"2 Art. R941-1.1 CRPM to Art. L942-1.2.6 CRPM.
3 Unless otherwise noted, all regulatory articles (RXXX-X) defining the list of agents and officials in charge of controls were introduced by
Decree 1608, all legislative articles (LXXX-X) were modified by Law 1087.
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¢ National Parks and Natural Reserves officers, for the maritime part of these areas, and
Maritime areas agents.

e FranceAgriMer officials.
e Observers designated basedon Art.42 and 73 of Regulation (EC) 1224/2009.

As far as the control of imports, exports and operations of third country vessels’ landings in
Metropolitan France and EU territories of Overseas France are concerned, the Ministry of Agriculture
defines this as the responsibility of: CNSP CROSS A Etel, customs (forimports), and DMLs (Délégations
a la mer et au littoral, Sea and Coastal Areas Delegations), DDTMs (Directions départementales des
territoires et de la mer, Departmental Directions of Territories and Sea) and the CNSP (for ships landing
in athird country port) for exports.'

In practice most checks are carried out by:'"
¢ Maritime affairadministrations for EEZ and coastal controls.
e Customs.
e French navy for the high seas.
¢ National gendarmerie (for coastalareas).
¢ Maritime gendarmerie (also for coastal areas).

Infringements registered by the maritime gendarmerie are reportedly more likely to result in judicial
prosecution thanthose identified by maritime affairs administrations.™

c. Average length of infringement procedure

The length of the infringement procedure varies considerably depending on whether the violation
triggered an administrative or penal procedure. French authorities could not provide an exact
estimate of the length of the two procedures. However, they mentioned that both can be ratherlong,
especially the penalone.'”

In any case, authorities confirmed that the process has a maximum limit of one year for
administrative procedures and three years for penal ones. Nevertheless, the actual length is
usually much shorter, especially for the administrative sanctions. Calculating an exact average is not
possible because some sanctions require very rapid intervention and resolution, while others require
much longer proceduresdue to administrative reasons.'®

" Ministére de I'Agriculture et de I'Alimentation (2018). La lutte contre la péche illicite, non déclarée et non réglementée (INN). 15 March 2018.

Available from: https://agriculture.gouv.fr/la-lutte-contre-la-peche-illicite-non-declaree-et-non-regle mentee-inn
5 ClientEarth (2017), p. 6.
" bid., p. 24.
"7 Interview with Fisheries Control Unit officials, 7 May 2020.
"8 bid.
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6.3.3. Controls implemented and sanctions imposed (2014-2019)

a. Types of controls implemented (sea, port, fisheries, region, etc.)
Data about the split of controls for 2014-2017 indicates that controls consistently concentrate on the

supply chain rather than at sea or landing points (see Table 14 and 15 below). Controls at sea are
however reported to be far more effective in identifying infringements."”® As a proportion of the
total of controls, nevertheless, sea and air controls have increased since 2014 (from 23 to 29%):'%°

Table 14: Number of controls per type (2014-2017) (France)

Year/controls type 2014 2015 2016 2017 Total
Sea/ air controls 4,067 2,981 3,089 2,705 12,842
Controls atlanding points 3,947 2,370 2,614 2,380 11,311
Controls on supply chain and vehicles 9,944 4,244 5,282 4,402 23,872
Total 17,958 | 9,595 10,985 | 9,487

Source: Internal document provided by French authorities, response to the 2017 ClientEarth Report.

Table 15: Percentage of controls per type (2014-2017) (France)

Year/controls type 2014 2015 2016 2017
Sea/ air controls 23% 31% 28% 29%
Controls atlanding points 22% 25% 24% 25%
Controls on supply chain and vehicles 55% 44% 48% 46%

Source: Internal document provided by French authorities, response to the 2017 ClientEarth Report.

Thetrendsin controls show a drastic decrease of all types, particularly between 2014 and 2015. This
was followed by a minor re-bounce in 2015-2016, and a further decline in 2016-2017. Supply chain
controls have decreased considerably. In this sense, French authorities have noted that "increase in
the number of inspections cannot be considered as the only level of quality or efficiency of the
control". While that is certainly the case, it is not clear how quality of controls can be maintained in
light of such a significant overall decrease.

"% ClientEarth (2017), p. 16 and 23.
20 Data from internal document provided by French authorities, response to the 2017 ClientEarth Report.
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Table 16: Trendsin types of controls (2014-2017) (France)

2014-2015 (2015-2016 |2016-2017 |2014-2017
Year
change change change change
Sea/ air controls -26.70% 4% -12% -33%
Controls atlanding points -39.95% 10% -9% -40%
Controls on supply chain and vehicles -57.32% 24% -17% -56%
Total -46.57% 14% -14% -47%

Source: Author’s elaboration of data from internal document provided by French authorities, response to the 2017
ClientEarth Report

There is considerable discrepancy in reported data, possibly because of the need to collect
information from various regional divisions, and the complexity of working on separate regimes for
Metropolitan France and Overseas France. When consulted, the Fisheries Control Unit officials
provided the following data for Metropolitan France controlsfor 2017 and 2018, on the basis of their
internal database.’”

Table 17: Number of controls per type (2017-2018) (Metropolitan France)

Type of control 2017 2018
Controls atsea 4.704 2.614
Controls atlanding points 4.232 2.790
Controlsin supply chain 7.300 4175
Controls on transports 995 590
Total 17,231 10,169

Source: Feedback provided by the Fisheries Control Unit '??

The figure for 2017 differs by 7,744 additional controls compared to the figures provided in the
response to the ClientEarth report. These figures still appear to confirm a decreasing trend. French
authorities have clarified that the decrease in the number of controls in 2018 is mostly caused by an
issue with reporting, rather than an actual decline, due to the switching to a new system that
encountered issues during the roll-out phase. While it is a positive sign that the actual decline is not
as significant as indicated in the figures, the lack of available data seems problematic.

Additional discrepancy emerges when comparing the figures provided by authorities with the
CNSP’s ones, due to inconsistencies between databases:

Following an Order from 3 November 2011, France has established the RNIP, (Répertoire National des
Infringements de la péche, National Register of Fisheries Infringements). This has been made available to
all relevant services from2017. It covers administrativeand penal sanctions including points.

2 Data provided during interview with Fisheries Control Unit officials, 7 May 2020.
2 Data provided during interview with Fisheries Control Unit officials, 7 May 2020
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Beside the RNIP, however, France also has a database called "SATI" that includes not only the CNSP
databutalso thosereported by other authorities.’” This database allows to consolidate information
in one place.

For comparison, the figures provided by the CNSP, reported below, indicate the following numbers of
controls and decreasingtrends:'*

Table 18: Number of controls according to CNSP (2014-2016) (France)

Number of controls 2014 2015 2016
Totalnumber of controls 5,252 4,775 4,531
Decrease from previous year -12.7% -13.5% -5.1%

Source: ClientEarth’s elaboration of CNSP data'?®

Exact and detailed data - even anonymised - is not publicly available, and when it is, questions
remain as to which data set can be considered morereliable.

French authorities point outthat theassessment of control operations cannotbe based only onrough
figures.'?® However, the lack of reliable and easily-accessible data on controls makes public scrutiny
challenging. This issue has been flagged also by environmental organisations representatives,'”
although organisations based in other Member States consider France to perform relatively better,
transparency-wise.'?®

Responding to the Court of Auditors 2017 report on this point, French authorities noted that France
has put in place a system to correct previous issues in fisheries controls.'” They also mentioned
that boats under 10m are obliged to report monthly about their catch, and that the rate of reporting
for these smallvessels has tripled since 2014 (although details about the absolute numbers were not
provided).™

b. Coverage (%) as atotal of fishing activity (catch volume, fishing trips, etc.)

France has reported difficulties in providing consolidated and correct information about the number
of controls and coverage, as authorities have limited access to readily-available data that could
allow to create a complete picture of coverage controls.™

As competent authorities’ data differs so much depending on who is reporting, with the DPMA at
times reporting over 3.5 times more controls thanthe CNSP, *?accurately estimating the coverageis
impossible. However, French authorities confirmed that controls are conducted based on precise
definitions of the target based on the assessment of which vessels are more at risk of causing

% Internal document provided by French authorities, response to ClientEarth’s report.

124 Data from CNSP reports based on ClientEarth elaborations. ClientEarth (2017), p. 17.
% ClientEarth (2017), p. 17.

% Internal document provided by French authorities, response to ClientEarth’s report.
Interview with environmental protection organisation IUU fishing officer, 3 April 2020.
Interview with national environmental protection NGO from lItaly, 23 April 2020.
Internal document provided by French authorities, response to 2017 ECA report.

3% bid.

B! Interview with Fisheries Control Unit officials, 7 May 2020.

32 ClientEarth (2017), p. 17.
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infringements and which control priorities were defined. In light of these, the 2020 objectives for
controls at sea have been set higher thanin 2019.'*

Asof 2017, estimates on the number of controls indicate thataround 1/3 of vessels are inspected in
Metropolitan France.” Stakeholders consulted alleged that infringements are poorly monitored,
few sanctions are applied and implementation is incomplete. Eventhoughthe size of the fleet is large,
penalties are low, controls are not thorough and prison sentences are not comparable with those of
other countries.' Whether intentional or resulting from administrative hurdles, the limited control
coverage appears to reduce pressure on the fishing sector.

Related to this, the feedback from other stakeholders also alleged reticence of local authorities in
securing the necessary control coverage. While small scale fisheries are checked more frequently,
larger companies are reported to enjoy impunity, thanks to alleged political connections at a local
level. Stakeholder stated that agents in charge of controls might receive intimidations from industry
stakeholdersand fearcarryingout controls. National authorities therefore sometimes have tosend EU
orforeigninspectorsinstead.”* This confirms similar allegation advanced in 2012 by the French Court
of Auditors.™’

Besides, in 2017, Court of Auditors noted that there is additional discrepancy between reported
catches and amounts of fisheries products sold. French authorities have replied that this is caused in
part by the fact that the direct sale of products is allowed in France, and that this is not subject to a
sales noteaslongasthe products are sold toindividuals, and within a 30 kg limit."® While this partially
explains the discrepancy, it also reduces the scope of control coverage.

c. Identified infringements and sanctions imposed by type of infringement (including points)

Figures about the infringements identified by French authorities tend to differ depending on the
source, and information is often lacking as to whether these procedures eventually resulted in the
application of sanctions. There are discrepancies between CNSP and DPMA data, and between them
and data provided by the Ministry of Justice, resulting in the impossibility to determine a reliable
picture of the current situation.” French authorities do however seem to have a preference for
administrative sanctions, and tend to apply the minimum sanctioningregime.'®

According a stakeholder consulted, punishmentfor serious IUU fishing violations often hasto be done
indirectly, via taxfraud regulations.The sanctionsfor fishing illegally is not used properly, and when it
is, thelegal basis is not very strong. Theonly solution is to use other regulations as workarounds, which
is costly and time-consuming.'!

3 Interview with Fisheries Control Unit officials, 7 May 2020.

3% bid., p. 16.

3 Interview with environmental protection organisation IUU fishing officer, 3 April 2020.

Interview with environmental protection organisation IUU fishing officer, 3 April 2020.

37 Cour de comptes (2012). French Court of Auditors (2012)., Référé No 64384 12 juillet 2012. Available from:

https://www.smidap fr/images/pdf/Textes juridigues/Reglementation nationale/Controle/Rfr%20de%20la%20Cour%20des%20compt
€5%20du%2012%2007%202012%20sur%20le%20contrle%20des%20pches%20maritimes.pdf

Internal document provided by French authorities, response to 2017 ECA report.

3% ClientEarth (2017), p. 17.

0 1-5the value of products or EUR 1.500 (See logic detailed under section 1.1.3).

" Interview with environmental protection organisation IUU fishing officer, 3 April 2020.
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d. Sanctions imposed and points attributed

French authorities provided data related to the 2017 and 2018 infringements. The figures do notfully
reflect thereality of sanctions since they are based on the national register. The entry time varies due
to technicalreasons. Itis not possible to extract allthe sanctionsimposed. '

The data includes only administrative procedures, since the services involved have little feedback
from the prosecution for the criminal ones. It is not possible to know the length of the procedures,
whether criminal or administrative. This information is not entered in the national register of fishing
offenses.'

With regards to criminal procedures, authorities pointed outthat around 166 cases were transmitted
to the prosecution for criminal proceedings in 2018. Prosecutions generally result in a "rappel a la

loi", '** a warning, a "composition pénale"'* or the payment of a fee to avoid trial.'*® Often the
services do not have information about the final sanction imposed, or whether thefile is closed.

Additional data has been provided about the activity of the Interregional Directorates of the Sea
involved in controls in Metropolitan France. Each Interregional Directorate of the Sea follows
different criteria and format when reporting about controls and violations, which makes data
elaboration difficult both for authorities and CSOs or other stakeholders. In particular, infringements
are often registered using categories that do not coincide with the standard serious infringements,
and often do not coincide between Interregional Directorates of the Sea, either. There can be year-on-
year discrepancies in the databases of the same Interregional Directorate of the Sea. Data often
presents inconsistencies that make quantitative analyses difficult.

The Interregional Directorate of the Sea Eastern Channel & North Sea (DIRM MEMN) appears to
have the most consolidated information, covering violations and sanctions for 2015-2019. They are
based on the date of administrative sanction, although inconsistencies and internal contradictions
stillexist in the way sanctions are recorded.Unfortunately, in case of multiple violationit is not always
clear what sanction was applied for what violation.

In most cases, multiple violations are grouped under one category, resultingin over 550 unique entries
made of combinations of single violations. Thus, only an indicative list of some of the more frequently
recurring violations can be provided. More than one violation can be registered in the same
control.™

2 Email communication with French Fisheries Service officials, 26 May 2020.

" Ibid.

4 In the French system, a “rappel a la loi” allows prosecutors to simply remind the accused of obligations under the law (As per Art. 41-1 of
the Code of Criminal Procedure). With a “rappela la loi”, the alleged violator can avoid legal proceedings and receive only whatamounts
to a reprimand or a reminder.

This is a procedure in which the accused recognises the faultand ends the litigation.

Email communication with French Fisheries Service officials, 26 May 2020.

All tables in this section are the team’s elaboration of raw data provided by French authorities. Email communication with French
authorities, 26-28 May 2020.
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Table 19: Number of infringements identified and sanctions applied (2017) (France)

Cases of
Number | Cases of Cases where .
. Number of . . . R suspension of
Type of Infringement . of cases | sanctions Type of sanction applied points were . .
infringements | . . . . . fishing
initiated | applied assigned .
licence
Not fulfilling its obligations to Fines:EUR 150 - 10,300
record andreport catch or catch- Points assigned: 3-8 points
. . 91 91 . . 11 2
related data, including data to be Suspension of licence: upto 7 days
transmitted by satellite[...] Seizure of catch. "Rappela la loi"
Use of prohibited or non- b Fil::S: EL:R;O;).to E'cUF;@O(i)r?t
compliant gear according to EU 24 24 ° s_ass 9 .e -uptocpoints 8 1
s Suspension of licence: up to 14 days
legislation " 3
Rappelalla loi
FaI5|f|‘cat|o‘n or cpnceallng its ‘ 3 3 N/A 0 0
markings, identity or registration.
C.onceallng,te?mperlng with or 677 . 0 0 N/A 0 0
disposal of evidence (no split
available ines: -
Taking on board, transhippingor ) . Flnes' EUR 200 - 1,800 .
. . e Points assigned: up to 12 points
landing undersizedfishin 13 13 ) ) 1 2
. I Suspension of licence: 2- 40 days
contravention of the legislation . .
Confiscation of catch
. __ L Fines: EUR 300 - 1,800
Carrying out fishing activitiesin Points assianed: Unto 12 points
thearea ofa regionalfisheries 32 32 . d - P P 11 3
A isation[...] Suspensionsoflicence: up to 40 days
managementorganisation ... Confiscation of catch
Fishing without a valid licence, Fines:EUR 150 -3,000
authorisation or permitissued by 12 12 Points assigned: up to 10 points 0 2

theflag Statel[...]

Confiscation of catch. "Rappel ala loi"
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Number | Cases of Cases where Cases‘ of
. Number of . . . . suspension of
Type of Infringement . e of cases | sanctions Type of sanction applied points were . L.
infringements | | R . fishing
initiated | applied assigned .
licence
S . Fines: EUR 600 - 6,144
Fishingina closed area or during Ub to 12 boints
a closed season, without or after 56 56 . b . b 3 19
attainment ofa quotaL...] Suspension of licences: 1 - 40 days
. Confiscation of catch. "Rappela la loi"
Plrectgd fishing forast.ockwhlch 6 6 Fines: upto EUR 1,800
is subjecttoamoratorium [...]
Obstruction of work of officials / 5 5 Points assigned: up to 7 points : :
observers Suspension of licence: up to 14 days
.Trz?n'shuc‘)ppg toor pa'rt|C|pat|ng 0 0 N/A 0 0
in joint fishing operations [...]
Usgofaflshlng vesselwith no 0 0 N/A 0 0
nationality [...]
Prohibited sale or acquisition of Fines: EUR 200 - 10.300
species whose weight, size or 38 38 Suspensionsoflicencefor 1 day 0 1
quantity is prohibited "Rappelalla loi"
lllegal landing][...] 5 5 Fines:EUR 200 - 1,000 0 0
Storage offish [...] size 1 1 Fines: upto EUR400 0

prohibited

Source: Information provided by the Fisheries Control Unit, Directorate for Sea Fisheriesand Aquaculture, Ministry of Agriculture and Food of France '

8 Email communication with French Fisheries Service officials, 26 May 2020.
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Table 20. Number of infringements identified and sanctions (2018) (France)

Number Cases of Cases where Cases of
. Number of . . . . .
Type of Infringement .. of cases | sanctions Type of sanction applied points were suspension
infringements | . . . . . c e
initiated applied assigned fishing licence
Fines:EUR30-3,
Not fulfilling its obligations to record Polir:cz aslii 2532207
and report catch or catch-related 64 64 . 9 . 10 2
Suspensionsoflicence
data " s
Rappelala loi
Fines: EUR 200 - 3,000
Use of prohibited or non-compliant Points assigned: up to 4 points
. o 10 10 . . 2 1
gear according to EU legislation Suspensionsoflicence: 7 days,
Confiscation of gear
FaI5|f|.cat|o.n orcpnceallng its . 0 0 N/A 0 0
markings, identity or registration.
Concealing, tampering with or 1,065
disposal of evidencerelating to an (nosplit 0 0 N/A 0 0
investigation available)
Taking on board, transhippingor Fines: EUR 300 - 1,500
landing undersized fish in 18 18 Points assigned: up to 7 points 1 1
contravention of the legislation Suspensionsof licence: 7 days
Carrying outfishing activitiesin Fines: EUR 50 - EUR 2,000
contravention of the conservation 5 5 Points assigned: up to 6 points 1 1
and managementmeasuresof that Suspensions of licence:
organisation upto 3 months
Fishing without a valid licence Fines: EUR 300 - 3,000
9 ' 7 7 Points assigned:7-10 5

authorisation or permit
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Number of Number Cases of Cases where Cases of
Type of Infringement . . of cases | sanctions Type of sanction applied points were suspension
infringements | | . . Pt (F
initiated applied assigned fishing licence

Fishingina closed area orduringa Fines: EUR 1,000 - 7,400
closed season, withoutor after 16 16 Points assigned: up to 2 points 1 7
attainment ofaquota or beyonda Suspension licence:
closed depth 7 days-1year
Directed ﬁ.shlngfora qucksubJectto 5 5 Fines: upto EUR 1,500
a moratorium orprohibited
Obstruction of work of officials / ) 5 Fines:up to EUR 600 1
observers Points assigned: up to 7 points
Transhipping to or participating in
jointfishing operations [...]fishing 0 0 N/A 0 0
vessels engagedin IUU fishing
Use.ofaflshlng vesselwith no 0 0 N/A 0 0
nationality
Prohibited sale or acquisition of
species whose weight, size or 3 3 Fines:upto EUR 2,100 0 0
quantity is prohibited
lllegal landing (without prior Fines:EUR 50 - 3,000
notification, without sortingthe Points assigned: up to 3 points

. . 14 14 . . 1 2
catches, or without weighing before Suspensionsoflicence:
sale) 7 days -2 weeks
Transfer of catches without 1 1 N/A 0 0

authorization

Source: Information provided by the Fisheries Control Unit, Directorate for Sea Fisheriesand Aquaculture, Ministry of Agriculture and Food of France ™

9 Email communication with French Fisheries Service officials, 26 May 2020.
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Table 21: Common types of infringements, Eastern Channel & North Sea region (2015-2019)

(France)

Type of infringement 2015 2016 2017 2018 2019
yjllgtfi\é,:lze or quantity limitations 27 78 78 123 147
Forbidden area violation 34 59 42 94 75
Licence violations 13 11 17 21
Electronicregistration violation 14 16 3 15 16
Landing obligation violations 31 7 8 13
Overexploitation of maritime resources 5 0 0 0
Logbook violations 10 3 0 0 0
Aquaculture violation 47 28 32 92 920
Non-compliant gear or engine violation 42 61 43 19 40
Sales violation 12 13 17 26
Quota violation 4 4 1 2
Fishing in forbidden period 10 25 13 15 33
Declaration violation 42 54 3 25 66

Source: Author’s elaboration of shared by Fisheries Control Unit officials

The following tables provide information about the fines imposed by authorities of the Eastern
Channeland North Sea region, the suspensions of licence imposed, and the split of violations by type

of control.

Table 22: Economicsanctions, Eastern Channel & North Sea region (2015-2019) (France)

Amount of the fine 2015 2016 2017 2018 2019
No fineimposed 111 43 44 44 78
Less than EUR 100 14 19 27 60 36
EUR 100 to EUR 299 27 56 49 92 82
EUR 300 to EUR 499 18 26 20 18 37
EUR 500 to EUR 999 22 55 49 41 33
EUR 1,000 to 2.499 25 36 50 78 46
EUR 2.500 to 5,000 4 9 16 14 15
EUR 5,000 t0 9.999 3 5 10 8 10
EUR 10,000 to 15,000 1 2 2 9 0
Over EUR 15,000 0 0 2 4 6
Not clarified 4 0 8 4 6
Total 229 251 277 372 349

Source: Author’s elaboration of data shared by Fisheries Control Unit officials
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Table 23: Licences suspensions, Eastern Channel & North Sea region (2015-2019) (France)

z:::t‘::;h" 2015 2016 2017 2018 2019
No suspension 192 196 240 326 309
Not clarified 7 10 0 3 0
1to 6 days 20 13 6 0 13
7 to 15 days 9 27 31 28 22
15 daysto 1 month 0 4 0 14 5
1 month or more 1 1 0 1 0
Total 229 251 277 372 349

Source: Author’s elaboration of data shared by Fisheries Control Unit officials

Table 24: Infringements per type of control, Eastern Channel & North Sea region (2015-2019)
(France)

Type of control 2015 2016 2017 2018 2019
Onland 68 113 108 186 173
Cross-check 47 41 72 96 50
Atsea 37 46 39 33 46
Atlanding point 25 43 56 51 45
In harbour 8 0 0 3 0
Aerial control 1 2 2 2 13
Atsale point 1 0 0 0 13
Not specified 32 2 0 0 0
Other type of control 10 4 0 1 9
Total 229 251 277 372 349

Source: Author’s elaboration of data shared by Fisheries Control Unit officials

Data indicate that controls areoverwhelmingly conducted on land, rather than atsea. Furthermore,
fines are often notimposed or tend to be low (EUR 0-499). Fines of EUR 500 or more are given only
ina minority of cases:25.76% of times in 2015;33.23%in 2019; 42.5%in 2016 and 2018 and 49% 2017.
Suspensions of licence tend to be avoided. When imposed, they are usually assigned forup to 15
days. Only in 1.76% of cases licences have been suspended for more than 15 days. The following table
provides an overview of the number of sanctions that resulted in allocating points in the Eastern
Channel & North Sea region.
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Table 25: Points assigned per number of serious infringements, Eastern Channel & North Sea region (2015-19) (France)

2016 2017 2018 2019

Number of points assigned

Owner V(e Owner \'[d Owner \'[d Owner \'[d
0 points or N/A 232 232 247 249 345 345 332 329
3 points 0 0 0 0 0 0 2 1
4 points 0 0 3 3 0 0 0 0
6 points 17 18 22 19 21 21 12 17
7 points 1 1 5 6 4 5 3 2
Not clarified 1 0 0 0 2 1 0 0
Nu'mber ofwola?tlons where 18 19 30 28 25 26 17 19
points were assigned
Total number of points 109 115 179 168 154 161 29 119

Source: Author’s elaboration of data shared by Fisheries Control Unit officials

%0 Vessel commander
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The Interregional Directorate of the Sea South Atlantic (DIRM SA) reported datafor 2016, indicating
atotal of 785 separate procedures. Just as with the Mediterranean Sea region, thereare issuesresulting
from the way multiple violations have been recorded. Only an indicative list of some of the more
frequent violations can be provided.

Table 26: Common types of infringements, South Atlantic region (2016) (France)

Common violation Number of occurrences
Declaration obligations violation 70
Fishing of undersized fish or sale of such catch 167
Non-compliant gear violation 105
Lack of authorizationor otherlicense violations 37
Quantity or weight restrictionviolation 127
Electroniclog requirementsviolation 12
Fishinginforbidden area 33

Source: Author’s elaboration of data shared by Fisheries Control Unit officials

It is however possible to draw conclusions on other criteria, such as the type of control, the type of
sanctions imposed, and some information aboutthe number of points.

Table 27: Infringements per type of control, South Atlantic region (2016) (France)

Type of control Total
Onland 368
Atsea 239
Cross-check 94
Atlanding point 54
Not specified 24
Atauction 6
Total 785

Source: Author’s elaboration of data shared by Fisheries Control Unit officials
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Table 28: Sanctions, South Atlantic region (2016) (France)

Total number of infringements 785
Licence suspension Duration of suspensions No. of cases
Infringement did not result in suspension 781
Infringements thatresulted in suspension 4
Yes (3 weeks) 1
Yes (2 months) 2
Yes (not specified) 1
Fines inflicted Amount (range) No. of fines
No fine 42
Lessthan EUR 100 2
EUR100-EUR 199 127
EUR 200 - EUR 499 208
EUR 500 - EUR 999 294
EUR 1,000 - EUR 2,999 96
EUR 3,000 - EUR 4,999 6
EUR 5,000 - EUR 15,000 6
Finenotdisclosed 4
Confiscation measures | Type of confiscation No. of occurrences
No confiscation 550
Unspecified confiscation 133
Confiscation and refundingofdamage 1
Confiscation of catch and gear 9
Confiscation of catch or products 30
Confiscation of gear 61

Restoration of damaged area; penal
prosecution

1

Source: Author’s elaboration of data shared by Fisheries Control Unit officials

Table 29: Points per number of serious infringements, South Atlantic region (2016) (France)

Of which:
- . Infrmgen'!ents Infrmgements Total no. of
Allocation of points were points where points were | . _ .
. . . infringements
assigned to ship assigned to vessel
owner commander
3 points 0 25 25
4 points 1 7 8
5 points 1 2 3
6 points 0 2 2
7 points 0 3 3
Total No. of infringements 2 39 41
Total No. of points assigned 9 146 155

Source: Author’s elaboration of data shared by Fisheries Control Unit officials
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From the data provided for 2016, it seems clear that few violations in the South Atlantic region
resulted in significant sanctions. Almost no violations caused suspensions of licences. The
overwhelming majority of violations resulted in no fine, or in afine of less than EUR 1,000. Only in less
than 1/7 of violations did the fine amount to more than EUR 1,000. Only in 1.52% of cases fines were
above EUR 3,000.

The following tables illustrate the most common violations in the Interregional Directorate of the
Mediterranean Sea (DIRM MED) in 2014-2018, and the sanctions applied.

Table 30: Infringements identified, Mediterranean Sea region (2014-2017) (France)

Type of infringement identified No. of infringements
Declarationirregularity 3
Engineviolation 11
Fishingina ZNP or other forbidden area 16
Gear violation 9
lllegal fishing, detention or otheractivity of Thunnus 13
thynnus

lllegal sale 1
Labelling violation 1
Landing violation 1
License violation or unauthorised professional fishing 8
Non-compliance with trawler schedules 7
Over-quota or other allowed quantity violation 6
Refusalto submit to controls 2
Trawling in forbidden area 1
Undersize fishing 7
Otherinfringements 11
Total 97

Source: Author’s elaboration of data shared by Fisheries Control Unit officials
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Table 31: Sanctions, Mediterranean Sea region (2014-2017) (France)

License Duration of suspensions No. of suspensions
suspensions

No suspension 86

7 days 1

15 days 2

21 days 3

45 days 2

6 months 1

1 year 1

2 years 1
Fines imposed | Amount (range) No. of fines

No fine inflicted 20

Lessthan EUR 100 1

EUR 100 to EUR 499 33

EUR 500 to EUR 999 22

EUR 1,000 to EUR 2.999 17

EUR 3,000 to EUR 5,000 4

Source: Author’s elaboration of data shared by Fisheries Control Unit officials

Rarely did the violation result in a suspension of licence. In terms of fines, the vast majority of
violations resulted eitherin no fines or fines of less than EUR 500.

Another set of data provided by French authorities covers infringements in the Mediterranean Sea
region in 2016-2019; the databases show partial duplications and format inconsistencies, including
missing dates of infringement. There are also differences with the figures presented in the report of the
Mediterranean Sea region (forexample, the 2018 report mentionsthe allocation of 24 points following
controls, which appears to be incorrect).” However, looking at the raw data allows to getan idea of
the amount of points assigned in the Mediterranean Sea region for serious infringements. For 5
violations, the RNIP information is not up-to-date. It is not clear whether authorities can keep track of
points accumulated.

> Direction interrégionale de la Mer Méditerranée (2018). Rapport dactivité. Marseille, 2018. Available from:
http://www.dirm.mediterranee.developpement-durable.gouv.fr/IMG/pdf/ra 2018 a4.pdf, p.3
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Table 32: Points per type and number of serious infringements, Mediterranean Searegion (2016-2020) (France)

NP Of which:
Number of infringements that
resulted in the allocation of points Infringements where points were Infringements where points were Total no. of

assigned to ship owner assigned to vessel commander infringements

Infringements and points assigned Trawler Other vessel Trawler Other vessel
Fishing ina ZNP or other forbidden area 1 1 2 1 5
3 points 2 2
6 points 1 1 1 3
Gear violation 4 2 1 7
4 points 4 2 1 7
Landing violation 1 3 4
5 points 1 3 4
Refusal to submit to controls 3 5 8
7 points 3 5 8
Not specified 1 2 3
4 points 1 1
5 points 1 1
7 points 1 1
Total E\um.ber 9f infringements 8 5 10 4 27
resulting in points

Source: Author’s elaboration of data shared by Fisheries Control Unit officials
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Table 33: Points per year and number of serious infringements, Mediterranean Sea region
(2016-19) (France)

Allocation of points per year 2016 2017 2018 2019 Total
3 points 1 1 2
4 points 3 2 3 8
5 points 4 1 5
6 points 1 1 1 3
7 points 3 1 1 4 9
Tmerningeens | a | s | s | e |
:::1::;2%10; 27 a5 23 49 144

Source: Author’s elaboration of data shared by Fisheries Control Unit officials

The Interregional Directorate of the Northern Atlantic-& Western Channel (DIRM NAMO) provides
datathatallowonly to track the aggregated number of administrative sanctions, points, fines and
licence suspensions:

Table 34: Sanctions indicators, Northern Atlantic-& Western Channel region (2015-2018) (France)

Sanctions activity 2015 2016 2017 2018
Number of administrative decisions 42 55 76 83
Fines inflicted (in total) EUR 6,700 EUR20,250 | EUR31,250 [ EUR49,650
Fines recovered N/A N/A 15,700 EUR | 27,000 EUR
Suspensionsoflicense 457 days 563 days 1,744 days 1,644 days
Points assigned N/A N/A 71 111

Source: Author’s elaboration of data shared by Fisheries Control Unit officials

Sanctions imposed appear to be relatively low: ClientEarth’s 2017 study confirmed that fines are
usually within EUR 1,000."*? Suspension of licences following accumulation of points are infrequent.

52 ClientEarth (2017), p. 4.
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Suspensionsare mostly applied as standard administrative sanctions, regardless of points accumulated,
upon decision of the regional prefect.'™?

A stakeholder consulted did report not knowing the point system well, and overwhelmingly focused
on controls and fines imposed by British authorities as a reason for concern.’* This suggests a low
impact of sanctions from the French side. Different stakeholderreported that French sanctions are so
low that many industry operators simply consider them as afixed cost to be taken into account during
operations. The situation worsens by the lack of effective systemsto target the final owner of a fishing
company, who often controls several companies and is not directly affected by the sanctions.’

Fishermen have also protested in recent years against EU regulation about non-compliant gear,
particularly about mesh size.” This is also one of theissues flagged by some stakeholdersas a reason

for perceived disproportionate sanctions. This also supports theidea thatthe main deterrentsagainst
IUU fishing derives from external sources ratherthan from Frenchauthorities.

Penal sanctions usually result in out-of-court settlements (almost 90% of cases in 2014) while fines
imposed by courts amounted to an average of EUR 1,675 for 2014 (suggesting the out-of-court
settlements normally result in even lower fines). Foreign vessels reportedly receive a more severe
treatment.”® This may lead to the perception that France is rather protective of its industry. The
deterrence effect of sanctions, administrativeor penal, appears to be overall minimal.

e. Number of sanctions related to the number of controls

Because of the discrepancies in the information provided by CNSP and DPMA and the lack of
correspondence with the number of criminal sanctions reported by the Ministry of Justice, it is not
possible to firmly establish how manysanctions are applied overthe total of controls carried out.

Until 2015 the figures provided by CNSP and DPMA differed. They have aligned since, but they show
discrepancies with the figures thathad been provided in 2014."° The figuresfrom the Ministry of Justice
differ vastly from whose of the CNSP and DPMA, to such an extent that this "raises the issue of the
reliability of the data used by the French competent authorities to establish their performance
indicators regarding their fisheries control policy. In the end, it questions the effectiveness of the

information system used by officials to report on their inspection activities and follow-up actions".'®
[Emphasis added]

Furthermore, existing figures, usually focuson "procés verbal" opened against suspected violations, but
there is no means to establish how many resulted in an actual sanction.

%3 Interview with Fisheries Control Unit officials, 7 May 2020.

Interview with medium-large industry stakeholder, Brittany region, 17 April 2020.

Interview with environmental protection organisation IUU fishing officer, 3 April 2020.

Dubault, P. (2015). “Un pécheur du Grau-du-Roi condamné pour refus des contréle”. Franceinfo.fr, 21 April 2015, updated 2 January 2017.
Available from: https:/france3-regions.francetvinfo.fr/occitanie/pecheur-du-grau-du-roi-condamne-refus-controles-709185.html
Interview with medium-large industry stakeholder, Brittany region, 17 April 2020.

%8 ClientEarth (2017), p. 4.

%% ClientEarth (2017), p. 17.

% Ibid., p. 18.
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6.4. Germany
6.4.1. Legal framework

a. Overview

The Sea Fisheries Act (SeeFischG)'® stipulates in Article 1 that it serves the implementation of the
regulation of sea fishing and the implementation of the provisions of the Treaty on the Functioning of
the European Union and the legal acts of the European Community or the European Union regulating
the exercise of sea fishing. This includes Council Regulation (EC) No 1224/2009.

The legal basis for the penalty point system for serious violations is stipulated in Article 13 of the Sea
Fisheries Actand was introducedin 2012.

Formally, the CFPand control regulations seemto be wellimplemented in the national legal framework.

b. Laws and date of entry into force

Major amendments concerning the control regulations and infringement and sanctions entered into
force as of 30 December 2011. The table below provides an overview of major amendmentsrelevant to
infringements and sanctions.

Table 35: Majoramendments to implement CFP regulations (Germany)

Section of Sea Fisheries Act | 30 December 2011

Title Changedto:
Lawregulating sea fishing and implementing European Union
fisheries law

Article1 Changed:referring in particularto:

Council Regulation (EC) No 1224/2009

Article 13 New Article: Point system for serious violations
Article 14 New Article: ‘National InfringementRegister’
Article 18 Fineregulations

Article 19 Criminal provisions

Source: Author based on desk research

Since 2012, the federal states have reported violations of the provisions of the CFP to the National
Infringement Register set up by the Federal Institute for Food and Agriculture in accordance with the

61 Gesetz zur Regelung der Seefischerei und zur Durchfiihrung des Fischereirechts der Europaischen Union (Seefischereigesetz - SeeFischG,
date of issue: 12 July 1984 available at: http://www.gesetze-im-internet.de/seefischq/BJNR008760984.htm|
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Sea Fisheries Act.'®*Besides, the Sea Fisheries Act regulates the application of the point system for
serious violationsin accordance with Annex XXX of Regulation (EU) No. 404/2011.

¢. Maximum and minimum penalties laid down in the law

CFP rules have beenimplemented intonational provisions on administrative fines. Article 18 of the Sea
Fisheries Act lists infringements and stipulates in section 4 the maximum amount of sanctions for
infringements,'® amounting to EUR 50,000 - EUR 100,000. Those infringements as described in the Act
may result in fines up to EUR 100,000, and up to EUR 50,000 for remaining infringements as listed in
Article 18. The Sea Fisheries Ordinance,'® stipulates the evaluation of the crimes and administrative
offenses, within the frameworkof the point system.

Article 19 of the Sea Fisheries Act stipulates the conditionsfor a sentence ofimprisonment amounting
to maximum oneyear.

An internal document provided by the responsible authority indicates the minimum sanctions for
serious infringements. Within the framework of sanctionsforviolations, thegeneral sentence principles,
such as the extent of the violation, multiple violation of fine regulations, and continuation of the
administrative offense as well as the repeated committing of the infringementwill be considered. The
minimum fines as presented in the table below are multiplied by valuesassigned to several factors (eg.
negligence, intent, catch, size of vessel, repetition, economic situation). The basic minimum fine is set
at between EUR 500 and EUR 2,000 depending on violation. Sanctions are determined on a case-by-
case basis.

Table 36: Serious infringement points and minimum fine (Germany)

Min. fine
Serious infringements Annex XXX of Regulation (EU) No.404/2011 | Points
(EUR)
1 Not fulfilling its obligations to record and report catch or catch-related data, 3 500
including data to be transmitted by satellite vessel monitoring system
2 Use of prohibited or non-compliant gear according to EU legislation 4 1,200
3 Falsification or concealing its markings, identity or registration 5 1,500
4 Concealing, tampering with or disposal of evidence relating to an 5 1500
investigation !
5 Taking on board, transhipping or landing undersized fish in
: LT 5 1,500
contravention of the legislation in force
6 Carrying out fishing activities in the area of a regional fisheries management
organisation in a manner inconsistent with or in contravention of the 5 1,500
conservation and management measures of that organisation
7 Fishing without a valid licence, authorisation or permit issued by the flag
7 2,000
State or the relevant coastal State

62 Article 14 of the Sea Fisheries Act.
63 Described in section 1, section 2 number 1-3,4 a, 7-10, 11a and section 3 of the Act.
¢4 Section 16 and Annex 5.
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vessel in accordance with international law

Min. fine
Serious infringements Annex XXX of Regulation (EU) No.404/2011 | Points
(EUR)
8 Fishing in a closed area or during a closed season, without or after attainmen
6 1,700
of a quota or beyond a closed depth
9 Directed fishing for a stock which is subject to a moratorium or for which
o e 7 2,000
fishing is prohibited
10 | Obstruction of work of officials in the exercise of their duties in inspecting for
compliance with the applicable conservation and management measures; or 7 2000
the work of observers in the exercise of their duties of observing compliance !
with the applicable Union rules
11 | Transhipping to or participating in joint fishing operations with, support or
resupply of fishing vessels identified as having engaged in IUU fishing under
Regulation (EC) No 1005/2008, in particular those included in the Union IUU 7 2,000
vessel list or in the IUU vessel list of a regional fisheries management
organisation
12 | Use of afishing vessel with no nationality and that is therefore a stateless v 2000

Source: Author based on internal BLE document

d. Application of the penalty point system

In 2012, the point systemfor serious infringements was introducedin Germanyin Section 13 of the Sea
Fisheries Act. Article 13 regulates the application of the point systemfor serious violationsin accordance
with Annex XXX of Regulation (EU) No. 404/2011. The Sea Fisheries Ordinance further classifies the
infringements listed in the Fishery Act falling under the list of serious violations and resulting in the
attribution of points. Article 14 of the Sea Fisheries Act stipulates the registration of points in the
National Infringement Register.

Points can be attributed to the masterof vessel or the owner of the fishing license. However, only after
anamendmentin 2016, the legal frameworkincluded the possibility to assign pointsalso to the license
holder.

In case of severalinfringementsresultingfrom one action, only the points forthe infringement with the
highest number areregistered.

Thelicense of a master of the vessel will be suspended when:

Reaching 18 points for the first time, for a period of two months.
Reaching 18 points for the second time, for a period of four months.
Reaching 18 points for the third time, for a period of eight months.

Reaching 18 points for the fourth time, for a period of one year.

After the expiry of the corresponding period,all points will be deleted immediately, if no further points
have been set against the master within the period. Otherwise, the period and the suspension of the
certificate per point is extended by another month. When reaching 18 points for the fifth time, the
license shall be withdrawn.
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Due to Germany'’s federal structure, competences for fishery control and sanctioning are divided on
federal and national level. The federal states and the BLE are responsible for controlling and the
sanctioning infringements underthe sea fisheries legislation. This is further explained in the following
section. The competent authorities onfederal orregionallevel have accessto the National Infringement
Register in order to enterimposed sanctionsand penalty points.

6.4.2. Infringement procedures

a. Brief description of the procedure

The rules of the CFP have been implemented into national provisions on administrative fines in order
to be able to sanction infringements within the frame of existing legal possibilities. Compliance with
stipulations of public law is enforced based on the provisions of the Administrative Offences Act, the
Code of Criminal Procedure and the special statutory provisions of the legislation governing sea
fisheries. The federal states and the BLE are responsible for sanctioning infringements under the sea
fisheries legislation (Sea Fisheries Act, Ordinance on regulatoryfines pertaining to sea fisheries and Sea
Fisheries Ordinance).The Administrative Offences Act also applies.

If an appeal is lodged (objection), the case is referred to the competent public prosecutor's office to
carry out thelegal proceedings.

Therespective public prosecutor's offices are responsible for conducting criminal proceedings.

b. Competent authorities (sanctions and controls)

The infringement procedures are dealt with at the level of the responsible authority, either on federal
or national level. The division of responsibilities is laid down in the Sea Fisheries Act. The central
governmentis responsible for all tasks laid down in Annexto 8§2. Tasks of the ‘Fisheries control centre’
are exercised by the central government alone."® This includes the satellite surveillance of vessels at
sea.Thesurveillance in harboursis competence of the federal states.

The Federal Office for Agriculture and Food (BLE)is the authority competent for monitoring fisheries in
the Exclusive Economic Zone (EEZ). This means outside the area of 12 nautical miles in Schleswig-
Holstein and Lower Saxonyand outside the area of 3 nautical miles in Mecklenburg-Western Pomerania,
the BLE monitors compliance with fishery regulations in the North Sea and the Baltic Sea.

The competent state/regional authoritiesfor sea-and landing controls are:

For the Baltic Sea:

e Mecklenburg-Western Pomerania: The State Office for Agriculture, Food Safety and fishing
monitors at Sea within the area of three nautical miles.

e Schleswig-Holstein: State Office for Agriculture, Environment and Rural Areas and the Water
Police within area of 12 nautical miles.

Forthe North Sea:

e Schleswig-Holstein: Schleswig Holstein Water Police performs controls at sea and the State
Office for Agriculture, Environmentand Rural Areas performslanding controls.

e Lower Saxony and Bremen: The State Fisheries Office (Staatliches Fischereiamt) performs sea as
well as landing controls.

15 Sea Fisheries Act §6.
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An exception from the above-mentioned division of tasks is the control of domestic landings for EU
vehicles over 500 gross tonnage,under the responsibility of the BLE.

¢. Average length of infringement procedure

Based on the feedback to the survey provided by the Federal Ministry of Food and Agriculture, the
averagelength of the infringementproceduresamounts to 10.25 months.

Lengthy proceedings could preventthe accumulation of penalty points, due to the fact that the defined
period for the deletion of points mayend before new pointsare imposed. This concern was formulated
by several stakeholders.

6.4.3. Controls implemented and sanctions imposed (2014-2019)

a. Types of controls implemented

The control measuresto implement the rules of the CFP include physical checks at seaand onland as
well as the analysis of existing data streamson fishing activities. This data undergoesa plausibility check
based on a risks-based approach and is checked upon risk indicators. In case of relevant findings,
recommendation for physical controls of fishing vessels are formulated. Also, findings on EU and
international level, gained through cooperation with EU Member States and the EFCA, are taken into
account.'®

The duty to cross-check data (e-logbook, e-sales statement and VMS)is implemented through thedata-
base FIT (Fishery Information Technology).It shall allow area-wide cross-checksin order to uncoverand
resolve inconsistencies and to sanction infringements.

Controls are carried out by the responsible authority on regional or federal level as described above.
Controlmeasures include maritimecontrol checks of thelast haul to determine the catch composition
and verification of the logbook data; the latter also for reference purposes for subsequent landing
checks. As part of the landing controls, a data comparison of the landing data with the logbook data
and any existing controldata is carried out.

Data concerning controlsand sanctionsis difficult to access. The here mentioned data is based on desk
research and the reply to the survey. Statistics and percentages can therefore not be presented in a
consistent manner. The available statistics do not always cover allgeographicareas, type of controls or
the timely scope of this study. Only Schleswig-Holstein publishes annual reports providing relevant
statistics on controls and sanctions.

b. Coverage (%) as atotal of fishing activity (catch volume, fishing trips, etc.)

As presented in the following table, in 2018 only 1.6% of fishing trips were inspected in the North Sea
and 5.3% in the Baltic Sea. For the North Sea this percentage has been equally low in previous years,
whereas for the Baltic Sea the number of controls has increased from 0.7%in 2016.

1% Deutscher Bundestag Drucksache 18/13369.
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Table 37: Percentage of controlled fishing trips in relation to the total number of fishing trips
(2016-2018) (Germany)

Area 2016 2017 2018
North Sea 1.6 % 1.4 % 1.6 %
Baltic Sea 0.7 % 6.0 % 53%

Source: Deutscher Bundestag Drucksache 19/11378

The following tables include more statistics on sea controls. As presented in Table 38 in the area of
responsibility of the federal government only 0.3% in the North Sea and 1.1% in the Baltic Sea are
covered by inspections. Environmental Organisation criticise, thatthe control effortsin the Baltic mainly
focused on passive fisheries, despite the fact thatthe use of active fishing methods suchas towed gear
poses a much higher risk of generating large amounts of bycatch and not complying with the landing
obligation.'®’

German authorities consider the sea controls as being ‘highly effective’. This is based in particular on
the presence of the control vesselsin the fishing areas and their deterrent effect. On the basis of the
results of the controls carried out, anincreasingly high degree of compliance with the rules of German
fisheries in the correspondingareasis said to be observed.'®®

The data presented for Schleswig-Holstein in the following tables does not allow for calculating the
percentage of coverage of fishing trips. The data is howeverinteresting in the sense that it allows insight
in the types of controls performed. It turns out that logbook checkand meshsize controls are performed
least frequent.In 2018, logbook checks constitute 6.7% of controls and mesh size controls constituted
only 1.1% of controls on land and respectively3.4and 4.6 at sea.

Table 38: Coverage of fishing trips by sea controls in the area of responsibility of the federal
government (2016-2018) (Germany)*

Area Type of fishery 2016 2017 2018
Passive 0.0% 0.7% 0.0%

North Sea
Active 0.2% 0.3% 0.3%
Passive 0.1% 0.1% 0.1%

Baltic Sea
Active 1.7% 1.2% 1.0%

Source: Deutscher Bundestag Drucksache 19/11378, Table 3.

Note: *Controls of the federal states are not included in this table. The overall control density is assumed to be higher, especially
in the coastal area.

7 Environmental Action Germany (DUH), 2019.
1% Deutscher Bundestag Drucksache 19/11378.
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Table 39: Sea Controls Schleswig Holstein through Water Police (2016-2018) (Germany)

Type of Control 2019 2018 2017 2016
Logbook checks on board 89 92 108 99
Fish area controls 70 67 70 64
Fishing papers to be carried 607 515 139 560
Marking gear and Ships 1050 998 779 848
Mesh size controls 116 103 132 108
Fishing license checks 655 750 829 1,202
Other controls 0 0 - 0
Total 2,587 2,525 2,057 2,434

Source: Author based on Annual Reports, Schleswig-Holstein

Thefollowing tables provide more statisticson the landing controls.Landingobligations are inspected
through last haul inspections to determine real by-catch rates. During last haul inspections, the catch
composition is determinedby hauling in the netin the presence of inspectors. When looking at longer
time series, there is a slight trend towards approximating the real last catch data to the catch data
registered in the logbooks.

Table 40 indicates thatin 2018, 1.7% of total landings were coveredin the North Sea compared t0 5.1%
in the Baltic Sea. However, controls in the Baltic Sea have reduced by 1% since 2016. Furthermore, large
differences seem to exist concerning the percentage of landing controls in relation to total landings,
depending onthevessellength. Coverage of vessels in the category of 8-12m length amountsto 2.2%
in the Baltic Sea and only 0.4% in the North Sea. Coverage of vessels above 24 m length amounts to
10.8% for the Baltic and 5.1% for the North Sea. In the Baltic Sea, especially the coverage of vessels
between 18-24m and >24 hasincreased since 2017.

Table 40: Percentage of landing controls in relation to total landings (2016-2018) (Germany)

Area 2016 2017 2018
North Sea 1.7 % 1.3% 1.7 %
Baltic Sea 6.1 % 5.8% 5.1 %

Source: Deutscher Bundestag Drucksache 19/11378
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Table 41: Percentage of landing controls in German ports in the Baltic Sea fishing area in relation
to total landings by vessel length (2017-2019)

Vessel length 2017 2018 2019
<8m 1.3 3.7 33
8-12m 0.8 2.7 2.2
12-15m 1.7 11.8 8.6
15-18m 2.2 5.1 4.6
18-24m 2.3 11.5 12.3
>24m 3.8 7.9 10.8
Total 1.1 3.9 34

Source: Author based on Deutscher Bundestag Drucksache 19/16507

Table 42: Percentage of landing controls in German ports in the North Sea fishingarea in

relation to total landings by vessel length (2017-2019)

Vessel length 2017 2018 2019
<8m 0.0 0.0 0.0
8-12m 0.0 0.0 0.4
12-15m 0.2 0.7 1.0
15-18m 0.2 1.1 0.8
18-24m 0.5 1.7 1.4
>24m 2.3 29 5.1
Total 0.3 1.3 1.1

Source: Author based on Deutscher Bundestag Drucksache 19/16507

Table 43: Schleswig-Holstein Controls atland through State Office for Agriculture, Environment

and Rural Areas (2016-2019) (Germany)

Year

2016

2017

2018

2019

Total No. of controls

8,252

7,407

8,635

7,429

Source: Author based on Annual Reports Schleswig Holstein

Note: * Cross-checks of: logbooks, landing documents, catch statements, catch reports from vessels under 8m.

107




IPOL | Policy Department for Structural and Cohesion Policies

c. Identified infringements and sanctions imposed by type of infringement (including points)'®

Table 44 below was provided by the BMEL in response to the survey. Between 2014and 2019 a total of
only 17 serious infringements were detected, of which 14 concerned the violation of reporting
obligations. All 17 infringements were sanctioned with fines. Unfortunately, information on the level of
thefinesis notaccessible. There were no cases of suspension of fishing licence for the period.

Table 44: Types of serious infringements (2014-2019) (Germany)

No. of Cases of Type of | Cases where
. . g No. cases . . .
Type of Infringement infringe- | . .. sanctions sanction points
initiated . . .
ments applied applied assigned

Not fulfilling its obligations to
record and report catch or 14 14 14 fine 14
catch-related data

Fishing without a valid licence

authorisation or permit 1 1 1 fine 1

Fishingina closed area or
during a closed season,
without or after attainmentof 1 1 1 fine 1
a quotaor beyonda closed
depth

Obstruction of work of officials

in the exercise of their duties 1 1 1 fine 1

Total 17 17 17 17

Source: BMEL, survey response

d. Sanctions imposed and points attributed

Access to statistics concerning sanctions is very limited and not transparent. This section can only
provide fragmentsof data concerningsanctions. The available data cover only infringements detected
during sea controls.

In 2015 and 2016, the Federal Agency for Agriculture and Food (BLE) and the competent control
authorities in the federal states had, as of 1 January 2017, not found any violations of the landing
requirement during sea controls.'®

Further, the fisheries supervision of the states of Lower Saxony and Mecklenburg-Western Pomerania
found no violationsofthelandingobligation and other fishery regulations during seacontrols between
2016 and 2018. (Deutscher BundestagDrucksache (19/11378).

The identified infringements registered under responsibility of Schleswig Holstein and the federal
authority (BLE) arepresentedin the following tables. Table 45 indicates the proceduresstartedand the
outcome per year and area. Infringements in the area of jurisdiction of Schleswig Holstein during sea
controls only amountedto one sanctioned casein 2016 and 6 cases in 2018.

19 Serious violations without infringements detected are notincluded in the table.
70 Reported by the government following a party inquiry of information on the implementation of the CFP.
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Table 45: Infringements in the area of jurisdiction of Schleswig Holstein during sea controls

(2016-2018) (Germany)

La!\dlr!g La.ndlrrg Other fishery regulation i flshery Total No. of
Year | obligation obligation North Sea regulation sanctions
North Sea Baltic Sea Baltic Sea
3 procedures. 1 procedure
2016 0 0 All handed o.ve.rtotrafﬁc EUR 3,500 fine 1
association
1 procedure,
1 /
2017 0 proceedings proFedure 0 0
closed proceedings closed
> procedures, 4 procedures
2018 0 0 1 referred to Dutch 2 fines, 6
authorities, 2 in Broaress
3fines, 1 exemplary fine N prog

Source: Deutscher Bundestag Drucksache 19/11378

Infringements in the area of jurisdiction of the federal authorities (BLE) during sea controls lead to 4
sanctioned cases in 2016, 9 in 2017 and 4 in 2018. Sanctions included fines and confiscation of fishing
nets as presented in Table46 below.
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Table 46: Infringements in the area of jurisdiction of the federal authorities (BLE) during sea
controls (2016-2018) (Germany)

Year Infringement Infringements |Infringements Sanctionsimposed Baltic (B) or
9 suspected sanctioned po North Sea(N)
Landing obligation - - - -
PI’Oh.IbItlon of high- . 1 Fine B
grading
Mesh size . 1 Fine /Fopflscatlon of B
fishing net
2016 Sepa.rate preserving of 1 - Proceedings closed N
species
Referredto
lllicitfishing 1 - Mecklenburg-Western B
Pomerania
—_ Fine / confiscation of
Irregular fishing gear 2 2 fishing net (1) B
Total 6 4
Landing obligation - - - -
Separate preserving of
species/Logbook not kept 1 1 Fine N
correctly
Mesh size 1 1 Fine /Fopfiscation of N
fishing net
Logbook not kept Fine (1),
3 1 : B
2017.|correctly proceedings closed (2)
Logbook keptincomplete 1 1 Fine N
Fishing cod below 20m 1 - Proceedings closed B
Obstruction of work of
officialsin the exercise of 1 1 Fine B
their duties
Irregular fishing gear 4 4 Fine B(2) &N (2)
Total 12 9
Landing obligation - - - -
. Fine / confiscation of
Mesh size 2 2 fishing net (1) B(1)&N(1)
Fishing cod in closed area 1 1 Flne/depr.lvatlofr? of B
5018 economic profit
Obstruction of work of
officials in the exercise of 1 1 Fine N
their duties
Referredto
lllicitfishing 1 - Mecklenburg-Western B
Pomerania
Total 5 4

Source: Deutscher Bundestag Drucksache (19/11378)
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e. Number of sanctions related to the number of controls

Due to the lack of consistent data, no reliable conclusion towards the number of sanctions related to
controls can be made.

Thesstatistics available in the annual report of Schleswig-Holstein are hinting atthe number of sanctions
related to controls being low. The data available on total number of controls and total numbers of
infringements procedures started, as presented below, allow to calculate the percentage of controls
leading to an infringement procedure. Between 2016 and 2019 this was only the case in 0.5-0.6% of

controls. Based on the available data, it is not possible to say how many of the procedures lead to
sanctions.

Table 47: Schleswig Holstein - Controls Land and Sea in relation to Infringement
Procedures (2016-2019) (Germany)

2019 2018 2017 2016
Control Sea 2,587 2,525 2,057 2,434
ControlLand 7,429 8,635 7,407 8,252
Total 10,016 11,160 9,464 10,686
Infringement proceduresstarted 50 53 49 62
Percentage 0.5 0.5 0.5 0.6

Source: Author based on Annual Report Schleswig-Holstein
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6.5. Ireland

6.5.1. Legal framework

a. Overview

There have been three attempts to implement the point system in Ireland but in each case the
application of the legislation has been short-lived. The first two statutoryinstruments (S.I. No. 3 0f 2014,
and S.I. No. 125 of 2016) were withdrawn following judicial reviews. The third (S.I. 89 of 2018) has not
been applied.”

In the absence ofa functioning point system, enforcement and sanctions are covered primarily by the
Sea-Fisheries and Maritime Jurisdiction Act 2006, and also by the CriminalJustice Act 2007.

Feedback from theindustryindicates that it does not object to the point system itself. It does however
object to the way in which it has beenintroduced in Ireland. It has four main objections:

e Alicence holder has no right of appeal to a higher court except on a point of law. This is
potentially very expensive, and the industry believes that this was included in Irish legislation
with a view to deterring appeals.

o TheSFPAwasinvolvedin theinternalappeal process.

e Pointsarestillallocated, even if the defendant is acquitted of the alleged offence(s) by a court.

e It is considered that Irish legislation went further than required by EU regulations by linking
points to vessel capacity.

Industry feedback indicates thatS.l. No. 89 of 2018 does not resolve all of the issues and it has not been
applied because the minority government at that time faced opposition from one of its coalition
partners on this issue.

In the second and third statutory instruments, the role of the Sea-Fisheries Protection Authority'”
(SFPA) was progressively eliminatedfrom determiningwhether ornot a serious infringement had taken
place. The legal challenges to the point system relate to the fairness of the system, as applied by
statutory instruments in Ireland. A Supreme Courtdecision issued on 12 December 2017 confirmed an
earlier High Court decision addressing an appeal by a fishing company on the grounds of the fairness
of the infringement procedure. In that instance, it was argued that the company ‘had been given no
opportunity to make representations on its own behalf or test or challenge the evidence produced by the
SFPOs and furthermore reasons had not been given for the decision.’ '* A second Supreme Courtdecision
issued onthe same date and relating to another case confirmed thelack of fairness of the infringement
procedures, as applied by S.I. No. 3 of 2014.""*

In S.I. No. 3 of 2014, the determination of whether or not a serious infringement had been committed
was done by the SFPA. Subsequently,S.l. No. 125 of 2016 introduced a Determination Panel (Regulation
5), comprised of three members: a representative of the SFPA, an independent legal professional
nominated by the Office of the Attorney General, and a serving member of the Naval Services

7' S1. No.89 of 2018iis listed on the SFPA website. It is listed in the Irish Statute Book as having been enacted on 20 March 2018,
revoking S.I. No. 125 of 2016.

2 see https://www.sfpa.ie/

3 Supreme Court (12 December 2017), Crayden Fishing Company Limited -v- Sea Fisheries Protection Authority & ors,
https://beta.courts.ie/view/judgments/8b 198cd5-386¢c-4d44-a039-6f76 8eeacd64/22d c2220-14fb-4bde-b849-
86b123d12b39/2017_IESC_74 1.pdf/pdf

Supreme Court (12 December 2017), O'Sullivan -v- Sea Fisheries Protection Authority & ors,
https://beta.courts.ie/view/judgments/42b77346-a9c9-455e-945b-e c38c3cc91e8/cf4aeecc-5a1c-440d-8c62-
18d02cd769db/2017_IESC_75_1.pdf/pdf
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nominated by the Minister for Defence. Regulation 6 provided procedures for informing the licence
holder of the SFPA’s intention to pass a serious infringement report to the Determination Panel and
providing the possibility for the licence holder to make a written submission to the Determination
Panel.S.l. No. 89 of 2018 eliminated the SFPA from the Determination Panel, which was to be comprised
of three independent legal professionals nominated by the Attorney General. It also introduced the
possibility for the licence holder to makebothwrittenand oral submissionsto the Determination Panel.
Theinfringement processin S.1. No. 89 of 2018 is described in more detail below.

The SFPAis supportive of the point system, as it is faster and less expensive than taking cases through
the courts. It notes that some operators have accepted points and licence suspensions.

Feedback from the industry indicates that it too is supportive of the point system, including the
proposed strengthening of the system, on the basis that it contributes to a ‘level playing field". Its
opposition relatesto the way the system hasbeen appliedin Ireland.

b. Laws and date of entry into force

Council Regulation (EC) No. 1224/2009 (Article 92) was incorporated into Irish law through successive
statutory instruments. The first, S.I. No. 3 of 2014 European Union (Common Fisheries Policy) (Point
System) Regulations 2014, was published on the 08 January 2014 and came into operation on, and
was applied to offences detected after, 20 January 2014. The second statutory instrument, S.I. No. 125
of 2016 European Union (Common Fisheries Policy) (Point System) Regulations 2016, was published on
01 March 2016."°The third statutory instrument, S.I. No. 89 of 2018 European Union (Common Fisheries
Policy) (Point System) Regulations 2018 was enacted on 20 March 2018, revoking S.I. No. 125 0f 2016.""””

Feedback from the SFPA indicates that, owing to the outcome of judicial reviews on the application of
the point system, it has not been applied since 2016 (i.e. S.Il. No. 89 of 2018 has not been applied).
Infringements and sanctions are therefore currently addressed exclusively through Irish law, primarily
The Sea-Fisheries and Maritime Jurisdiction Act 2006 (SFMJA), which was enacted on 04 April

2006.'”® Section 44 of the Criminal Justice Act 2007 (enacted on 09 May 2007) introduces three
amendmentsto the SFMJA.

Overview of ‘The Sea-Fisheries and Maritime Jurisdiction Act 2006’

Chapter 2, Section 11 deals with ‘Contravention of EC Regulation (common fisheries policy)’, while Chapter
4 deals with ‘Matters relating to indictable fishery offences, proceedings, forfeiture’. In particular, Section
28 in Chapter 4 covers ‘Penalties and forfeiture for certain indictable fishery offences.’

Section 11 in Chapter 2 states that ‘Unless otherwise provided by law, a person who contravenes or fails to
comply with an obligation imposed on the person by a Community Regulation commits an offence.’

It applies to:
(a) sea-fishing boats within the exclusive fishery limits,

(b) an Irish sea-fishing boat in waters, wherever it may be, and

175

S.I. No. 3 of 2014 European Union (Common Fisheries Policy) (Point System) Regulations 2014,
http://www.irishstatutebook.ie/eli/2014 /si/3/made/en/print

S.I. No. 125 of 2016 European Union (Common Fisheries Policy) (Point System) Regulations,
http://www.irishstatutebook.ie/eli/2016 /si/125/made/en/print?num=125&years=2016&search_type=si

S.I. No. 89 of 2018 European Union (Common Fisheries Policy) (Point System) Regulations 2018
http://www.irishstatutebook.ie/eli/2018 /si/89/made/en/print?num=89&years=2018&search_type=si

78 The Sea-Fisheries and Maritime Jurisdiction Act 2006
http://www.irishstatutebook.ie/eli/2006 /act/8 /enacted/en/html?g=sea+fisheries+and+maritime-+jurisdiction+act&years=2006
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(c) any person engaged in landing, trans-shipping, buying, handling, weighing, transporting, processing,
storing, documenting or selling fish within the State or the exclusive fishery limits.

Where thereis aninfringement of EU regulationson or by a sea-fishing boat, and where EU regulations
do not specify a person responsible for the offence, both the master and owner of the boat are
considered to have committed an offence.

Where the infringement relates to landing, trans-shipping, buying, handling, weighing, transporting,
processing, storing, documenting or selling fish, the person contravening or failing to with the
obligations of EU regulationsis considered to havecommitted an offence.

Section 44 of The Criminal Justice Act 2007 added a provision to section 28, sub-section (1) of the
SFMJA, whereby offences'® that are committed on a sea-fishing vessel are subject a fine not exceeding
EUR 100,000 and forfeiture of any fish relating to the offence.

¢. Maximum and minimum penalties laid down in law

Chapter 4, Section 28 of the SFMJA includes two tables specifying the maximum fines for different
offences. The following tables relate to offencesunder Chapter2 of the SFMJA (i.e. infringement of EU
regulations), and to offences under Part 2 of the Act of 2003. Table 48 and Table 49, which are

reproduced below, indicate the maximum fines applicable ‘on conviction on indictment’. The SFMJA
does not specify minimum penalties.

The infringements in the SFMJA do not correspond directly to the serious infringements listed in
Annex XXX of the Commission Implementing Regulation (EU) No. 404/2011, although there is some
overlap.The SFPA notes that, in the SFMJA, the infringements and penalties are based more on vessel
size.

Section 28 of the SFMJA states that a person guilty of an offence listed in either table is liable, ‘on
conviction on indictment’ (emphasis added), to a fine up to the amount indicated in the table and to

forfeiture, at the discretion of the court, of ‘all or any fish and fishing gear, and depending on the
offence, this may apply only to fish and fishing gear found on the boat to which the offence relates, or
alsotofish andfishing gear located in any other place.

Where a district courtjudgeis of the opinion thatthe alleged or proven facts constitutea minoroffence,
the judge has jurisdiction to try summarily such offences provided that the prosecutor consents and
the defendant does not object (i.e. the defendant could opt for a jury trial instead). In these cases, a
conviction could resultin a fine of up to EUR 5,000 and forfeiture of fish and/ or gear. Summary court
procedures can also be used if the defendant ‘wishes to plead guilty and the judge is satisfied that the
person understands the nature of the offence and the facts charged’ and the prosecutor agrees.

Section 28, sub-section 7(a) of the SFMJA also provides for the possibility for the court to ‘revoke or

suspend, for such period as it sees fit, the sea-fishing boat licence granted in relation to the boat
concerned’ (emphasis added).

In the SFMJA, imprisonment is reserved for offences such as failing to obey the instructions of a sea-
fisheries protection officer, impeding a sea-fisheries protection officer (e.g. refusing to answer
questions, providing false information), and assault of a sea-fisheries protection officer (which could
lead to a fine and/ or a prison sentence of up to five years).

7% The Criminal Justice Act 2007 http://www.irishstatutebook.ie/eli/2007 /act/29/enacted/en/index.html
80 The provision deals with offences relating to buying, handling, weighing, transshipping, transporting, landing, processing, storing,
documenting or selling of fish.
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Table 48: Fines - Provisions of Chapter 2 of the SFMJA (Ireland)

Reference | Provision Fine on conviction on indictment not exceeding amount
Number specified below
Category 1-sea- Category 2-sea- Category 3-sea-
fishing boat of fishing boat of fishing boat of
>12m 12mto18m >18m
in length overall in length overall in length overall
Section 11, 14 or
1. 15in sofarasit
relates to—
a contravention
relating to fish
(@) storage capacity EUR 20,000 EUR 50,000 EUR100,000
ofa sea-fishing
boat
illegal nets or
(b) other EUR 20,000 EUR 40,000 EUR 80,000
equipment, or
any other
(0) contraventionor | ¢g 10,000 EUR 20,000 EUR 35,000
failure of
compliance.
2. Section §(2), 9(3) EUR 20,000 EUR 50,000 EUR 75,000
or 10(2)
3. Section12or 13 EUR 10,000 EUR 20,000 EUR 35,000

Source: Irish Statute Book '8’

8" The Sea-Fisheries and Maritime Jurisdiction Act 2006
http://www.irishstatutebook.ie/eli/2006 /act/8 /enacted/en/html?g=sea+fisheries+and+maritime-+jurisdiction+act&years=2006

115



http://www.irishstatutebook.ie/eli/2006/act/8/enacted/en/html?q=sea+fisheries+and+maritime+jurisdiction+act&years=2006

IPOL | Policy Department for Structural and Cohesion Policies

Table 49: Fines - Provisions of Act of 2003’ as included inthe SFMJA (Ireland)

Reference Provision Fineon conviction on indictment notexceedingamount
Number specified below
Category 1- Category 2 - Category 3 -
sea-fishing boat of sea-fishing boat of sea-fishing boat
<12m 12mto18 m of>18 m
in length overall in length overall in length overall

Section 4(12) (fishing
without orin

1, . EUR 20,000 EUR 50,000 EUR 75,000
contravention Of sea-
fishing boat licence)
Section 25(3) (fishing

2. in contravention of EUR 20,000 EUR 50,000 EUR 100,000

conservation
regulations)

Section 27(5) (failure
to return to port
3. immediately on EUR 20,000 EUR 50,000 EUR 100,000
order of sea-fisheries
protection officer)

Source: Irish Statute Book'82

Penalties indicated inS.l. No.89 0f 2018

As noted elsewhere in this case study, the point system is not currently applied in Ireland. Thus, the
following information does not currentlyapply. Under Regulation 14(1) of S.I. No 89 of 2018, failure to
comply with Article 128 of the Commission Implementing Regulation is subject to a Class B fine
(i.e. up to EUR 4,000),'® upon summary conviction. Regulation 14(3) extends this to cover situations
where the SFPA has notified a licence holder of its proposal to apply points, but where the points have
notyet been applied.

In the event of failure to comply with Article 130 paragraph 2 of the Commission Implementing
Regulation (immediate cessation of fishing activities upon suspension or permanent withdrawal of a
fishing licence), Regulation 15(1) of S.I. No. 89 of 2018 provides for either a Class A fine (i.e. up to
EUR 5,000)' upon summary conviction, or a fine of up to EUR100,000 on conviction on
indictment. This applies to the licence holder.

Under regulation 15(2) of S.I. No. 89 of 2018, if a vessel fails to cease fishing immediately, proceed
to port immediately, lash gear, and deal with catch as instructed '™ upon suspension or permanent
withdrawal of a fishing licence, the master of the vessel is subject either to a Class A fine (i.e. up to

82 The Sea-Fisheries and Maritime Jurisdiction Act 2006

http://www.irishstatutebook.ie/eli/2006 /act/8 /enacted/en/html?g=sea+fisheries+and+maritime-+jurisdiction+act&years=2006
Citizens Information (08 August 2016), Maximum fines on summary conviction,

https.//www.citizensinformation.ie/en/justice /criminal_law/criminal_trial/maximum_fines_on_summary_conviction.html

Citizens Information (08 August 2016), Maximum fines on summary conviction,

https.//www.citizensinformation.ie/en/justice /criminal_law/criminal_trial/maximum_fines_on_summary_conviction.html

S.I. No. 89 of 2018 does not specifically refer to the Commission Implementing Regulation here, butthe steps it describes are taken
directly from Article 130 paragraph 2 of the Implementing Regulation.
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EUR 5,000) upon summary conviction or a fine of up to EUR 50,000 upon conviction on
indictment.

d. Application of the penalty point system

As noted above, the point systemis not currently applied in Ireland as a result of judicial challenges.
Infringements in Ireland are therefore currently handled by the Irish criminal justice system.

Information fromthe SFPA indicates that there have been 22 cases where points were assigned. Two
cases have been subject to conviction, but the others have not so far. Thus, the assignment of points

has not automatically incurred financial penalties or forfeiture of fish and/ or fishing gear, which can
only beimposed by courts under the provisions of the SFMJA and the Criminal Justice Act 2007.

Points have been awarded in respect of two categories of infringement:

¢ Not fulfilling its obligations to record and report catch or catch-related data, including data to
be transmitted by satellite vessel monitoring system;

e Fishingin a closed area or during a closed season, without or after attainment of a quota or
beyond a closed depth.

The two convictions to date relate to the first of these categories. One case in each of these two
categories hasinvolved the suspension of a fishing licence.

Further details, basedon informationin the SFPA’s annual reports, are provided below.
6.5.2. Infringement procedures

a. Brief description of the procedure

This section summarises the procedures specified in S.I. No. 89 of 2018.'*¢ However, as explained above,
the point system is currently not applied inlreland.

e Upondetection ofan allegedinfringement, a report is submitted to the SFPA by the official who
detected theinfringement;

o The SFPA notifies the license holder that analleged serious infringementhas been detected and
thatitintends to send areport to the Determination Panel.’® It also informs the licence holder
of his/ her rights in the procedure;

e TheSFPA sendsthereportandany material collected to the Determination Panel to determine
if a serious infringement hasoccurred.

e The SFPA provides the licence holder with a copy of the material submitted to the
Determination Panel;

e The licence holder has 10 days from the point of notification by the SFPA to make a written
submission to the Determination Panel and to request, in writing, the opportunity to provide
anoralsubmission to the Determination Panel;

e TheDetermination Panelhas 35 days fromthe date on which thelicence holder was notified to
determineifthere has been a serious infringement;

8 S.I. No. 89 of 2018 European Union (Common Fisheries Policy) (Point System) Regulations 2018
http://www.irishstatutebook.ie/eli/2018/si/89/made/en/print?num=89&years=2018&search type=si

¥ The Determination Panel consists of three independent legal professionals nominated by the Attorney General. Its job is to
determine if there has been a serious infringement.
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e TheDetermination Panel communicates its determinationand reasonsfor its determination to
the SFPA;

o If the Determination Panel decides that there has been a serious infringement, the SFPA, it
proposes to assign points in accordance with Annex XXX of Commission Implementing
Regulation (EU) No. 404/2011 and informs the licence holder. In the case of foreign vessels, it
informs the licence holder (or master if the licence holder is not contactable) that it intends to
the notify the flag Member State concerned of the detection of the serious infringement, and
the Determination Panel’s reasons for its decision;

e Thelicence holder has 20days from the date of the SFPA’s notification of its intention to assign
points (or informthe flag Member State) toappeal, in writing, tothe Appeals Officer. The license
holder has a further 10 days to make a written requestfor an oralhearing.

e TheAppeals Officer has 30 daysfromthe date of the writtenappeal in which to make a decision.
The Appeals Officer may confirm the assignment of points, or may find in favour of the license
holder, in which case the points are not applied.

e Thelicence holder may appealto the High Court regarding the decision of the Appeals Officer,
but this must be within 14 days of being notified of the decision.

Table 50 below summarises the potential durationof each step in the process. However, S.I. No. 89 of
2018 does not give a time limit for steps 1 and 2, and it cannot give a limit for Step 8. On the basis of
steps 3,5,6,and 7 alone, the process could lastup to 99 days. Dependingon the actual duration of steps
1,2, and 8, the process could take significantly longer. This is important because Regulation 7(7) of S.I.
No.89 2018 states that:

‘Points assigned by the SFPA in accordance with this Regulation shall apply from the date of
detection of the serious infringement concerned.’

Regulations 9(2) statesthat:

‘Points notified to the Licensing Authority shall be recorded as applying from the date of detection
of the serious infringement concerned.’

The samewording is also present in the previous statutory instruments, S.I. No. 3 0f 2014'® and S.I. No.
125 of 2016.'®

This means that the length of time that the points are ‘active’ is reduced as the duration of the
infringement procedure is increased - a long procedure may thus benefit those found to have
committed serious infringements, by reducing the length of time before the points are deleted.
Feedback from the SFPA indicates that this has provided an incentive for those alleged to have
committed a serious infringement to prolong the procedure. As indicated in the Table 50 below, the
average duration of infringement procedures in Ireland is approximately 419 days.

Article 126, paragraph 4 of the Commission Implementing Regulation states:

The points are assigned to the holder of the licence on the date set in the decision assigning them.
Member States shall ensure that the application of national rules concerning the suspensory effects
of review proceedings do not render the point system ineffective.

'8 5. No. 3 of 2014 European Union (Common Fisheries Policy) (Point System) Regulations 2014,
http://www.irishstatutebook.ie/eli/2014 /si/3/made/en/print

8 SI. No. 125 of 2016 European Union (Common Fisheries Policy) (Point System) Regulations,
http://www.irishstatutebook.ie/eli/2016 /si/125/made/en/print?num=125&years=2016&search_type=si
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Thus it appears that, S.I. No. 89 of 2018 (and the two previous statutory instruments) does not
comply with the Commission Implementing Regulation with respect to the date from which the

points apply.

Table 50: Potential number of days between detection of infringement and assignment of points

(Ireland)

Step Maximum number of days
1 Report of alleged infringement to SFPA ?
2 Report of SFPA to the Determination Panel ?
3 Determination of serious infringementby the Determination 35

Panel
4 SFPA informs the licence holder of intention to award points ?
5 Licence holder makes appealto the Appeals Officer 20
6 Appeals Officer makes decision 30
7 Licence holder appeals to High Court 14
8 Judicial proceedings ?
Total days 99 (+?)

Source: Author, based on S.I. No. 892018

The SFPA maintains a database listingall infringements notified to theEnforcement Unit. This database
tracks infringements until conclusion and records sanctions imposed. During the period 2014 - 2016
points assigned were recorded on the Irish Fisheries Information System. The system has been
developed in house fromown resources, based on historic reporting requirements. The SFPA is working
on a project to provide for automatic recording of infringements frominspectionreports.

b. Competent authorities (sanctions and controls)

The SFPA is designated as the competent authority for the purposes of Article 125(a) and (b) of the
Commission Regulation.

The Licensing Authority is designated as the competent authority for the purposes of Article 125(c)
and (d) of the Commission Regulation. According to Article 3 of the Fisheries (Amendment) Act 2003
the licensing authority for sea-fishing boats is either the Registrar General of Fishing Boats, or the
Deputy Registrar General of Fishing Boats under the supervision of the Registrar General of Fishing
Boats.

% The Fisheries (Amendment) Act 2003 http://www.irishstatutebook.ie/eli/2003/a ct/21/enacted/en/printhtml
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¢. Average length of infringement procedure
The SFPA indicates that the average duration of infringement proceedings in Ireland is approximately
419 days.

The Table 51 below shows year in which offences were detected and the year in which cases were
concluded with convictions. This shows, for example, that of three cases initiated in 2007, one was
concludedin 2014 and two in 2015. Similarly, the seven cases starting in 2014 were concluded in 2014.

Table 51: Year of offence and year cases concluded with conviction (Ireland)

Year case concluded with conviction
Year of offence Total
2014 2015 2016 2017
2007 1 2 3
2010 1 1
2012 1 1 2
2013 1 9 10
2014 7 7
2015 1 3 4
2016 5 2 7
2017 2 2
Total 10 14 8 4 36

Source: Author based on SFPA annual reports2014-2017'"

The Table 52 below shows the number of months between the dates of the suspected offence. This
calculation is based on the date of the offence and the date of the convictionin court. The exact duration
of 12 cases cannot be calculated as dates are not provided in the SFPA’s annual reportsfor 2016, 2017,
or2018and (these areindicated in the column ‘No dates’). 15 of these cases have taken between 14 and
104 months to conclude and nine have taken between zero and 6 months to conclude. The longer
durations appear to relate to offences committed before the start of the period under review.

¥ The SFPA annual reports are available at
https.//www.sfpa.ie/What-We-Do/Corporate-Affairs/Annual-Reports
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Table 52: Months between date of offence & date of conviction (Ireland)

Months between data of offence and date of conviction in court
Year of
Total
offence
0O(4 (5|6 |14 |16 (19 | 21 (22 |32 | 62 80 99 104 [ Nodates

2007 1 1 1 3
2010 1 1
2012 1 1 2
2013 1 1 3 3 1 1 10
2014 511 1 7
2015 1 3 4
2016 7 7
2017 2 2
Total 511 2 (1 1 3 3 1 2 1 1 1 1 1 12 36

Source: Author based on SFPA annual reports2014-2017'%2

6.5.3. Controls implemented and sanctions imposed (2014-2019)

In Ireland, controls are carried out by the SFPA and the Naval Service. Information relating to these two
bodies is sometimes presented differently in the SFPA’s annual reports, and there are differences
between annualreportsin the type of information presented.

For example, in the SFPA’s Annual Report 2018, two tables disaggregate inspections by vessel length
SFPA inspections are grouped into ‘under 18 metres’ and ‘over 18 metre’, while the Naval Service
inspections are grouped into the following categories:

e Under 10 metres;

e >10 metresto 12 metres;
e >12metresto 15 metres;
e Over 15 metres.

Similarly, information relating to the nationality of vessels inspected by the two bodies uses different
country naming conventions— SFPA data uses fully country names, while Naval Service data usesthree
letter country abbreviations.

In the SFPA’s Annual Report 2017, the data is presented in a more consistent way. The Annual Report
2016 gives SFPA inspection refers to landings and inspections, while the Naval Service inspection data
refers to sightings andboardings. The Annual Report 2016 does not provide information on inspections
disaggregatedby vessellength,but it does provide information on types of controls.

2 The SFPA annual reports are available at
https.//www.sfpa.ie/What-We-Do/Corporate-Affairs/Annual-Reports
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a. Types of controls implemented (sea, port, fisheries, region, etc.)

The SFPA undertakes portinspections and, in summer, inshore inspections using rigid inflatable boats
(RIB). The SFPA also undertakes controls remotely by means of camerasat ports. The Irish Naval Service
undertakesinspections at sea undera service-level agreementwith the SFPA.

The SFPA’s Annual Report 2016 indicates that it undertook a total of 3,543 controls of five different
types.Theseare summarised in Table 53 below.

Table 53: SFPA controls (2016) (Ireland)

Control Type Number of controls
Inspections at Landing 1,765
Administrative Crosschecks 1,220
Transportinspections 226
Fish Quality Assessment 192
Inspections at Sea 140
Total 3,543

Source: SFPA Annual Report 2016'%3

This analysis does not appear to be available in other SFPA annual reports. It is understood that SFPA
vesselinspection figuresin allannual reportsare the total of landing inspections andinspections at sea.

The SFPA and the Irish Naval Service undertook a total of 15,913 vesselinspections from 2014 to 2018.

The number of inspections by nationalityand per yearis summarised in Table 55 below. There appears
to have been a surge in inspections in 2017, which is accounted for by a significant increase in the

number undertakenby the Naval Service compared with 2016.

% Sea-Fisheries Protection Authority (undated), Annual Report 2016, p33, https://www.sfpa.ie/Search/resource/407
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Figure 11:Vessel inspections (2014-2018) (Ireland)

]
SFPA
2017
2016
o 01
Naval Service W2014

500 1.000 1.500 2.000 2.500 3.000 3.500
Source: Author based on SFPA annual reports2014-2018'9*
Further details on inspections arepresented in Figure 11 above.

b. Coverage (%) as atotal of fishing activity (catch volume, fishing trips, etc.)

Inspections are based on riskassessment following the EFCA model. There are generally no ‘quotas’ for
inspections, which are undertaken asneeded andwhen the opportunity arises. Oneexception is pelagic
species, where the SFPA inspects 5% of landings by number and 7.5% by weight. The Table 54 below
indicates that, in the years for which the data is available, the SFPA has exceeded the target for the
number of landings.

Table 54: Landing inspections as % of landings (2014, 2016, 2018) (Ireland)

. . Inspections as
Years Landings Inspections % of landing
2014 19,485 2,306 12%
2016 25,304 1,905 8%
2018 20,114 1,922 10%
Total 64,903 6,133 9%

Source: Author based on SFPA annual reports2014,2016,and 2018'%°

% The SFPA annual reports are available at https://www.sfpa.ie/What-We-Do/Corporate-Affairs/Annual-Reports
% The SFPA annual reports are available at https://www.sfpa.ie/What-We-Do/Corporate-Affairs/Annual-Reports
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Table 55: Vessel inspections by nationality of vessel (2014 -2018) (Ireland)

Vessel 2014 2015 2016 2017 2018 Total
nationality Count % Count % Count % Count % Count % Count %
Ireland 1,506 65.25% 1,699 67.91% 2,171 68.81% 4,103 77.93% 1,999 74.51% 11,478 72.13%
France 301 13.04% 280 11.19% 372 11.79% 440 8.36% 195 7.27% 1,588 9.98%
Spain 269 11.66% 289 11.55% 336 10.65% 360 6.84% 236 8.80% 1,490 9.36%
United Kingdom 146 6.33% 149 5.96% 220 6.97% 253 4.81% 148 5.52% 916 5.76%
Norway 34 1.47% 26 1.04% 5 0.16% 23 0.44% 35 1.30% 123 0.77%
Denmark 17 0.74% 19 0.76% 13 0.41% 21 0.40% 28 1.04% 98 0.62%
The Netherlands 13 0.56% 15 0.60% 10 0.32% 13 0.25% 9 0.34% 60 0.38%
Germany 0.00% 11 0.44% 8 0.25% 16 0.30% 7 0.26% 42 0.26%
Russia 0.00% 8 0.32% 13 0.41% 12 0.23% 5 0.19% 38 0.24%
Belgium 0.00% 3 0.12% 4 0.13% 17 0.32% 10 0.37% 34 0.21%
Others 22 0.95% 0.00% 0.00% 0.00% 0.00% 22 0.14%
Faroe Islands 0.00% 0.00% 1 0.03% 5 0.09% 4 0.15% 10 0.06%
Lithuania 0.00% 3 0.12% 1 0.03% 0.00% 0.00% 4 0.03%
Iceland 0.00% 0.00% 0.00% 0.00% 3 0.11% 3 0.02%
Poland 0.00% 0.00% 0.00% 2 0.04% 0.00% 2 0.01%
Panama 0.00% 0.00% 0.00% 0.00% 1 0.04% 1 0.01%
Mongolia 0.00% 0.00% 1 0.03% 0.00% 0.00% 1 0.01%
Portugal 0.00% 0.00% 0.00% 0.00% 1 0.04% 1 0.01%
Bahamas 0.00% 0.00% 0.00% 0.00% 1 0.04% 1 0.01%
Mauritania 0.00% 0.00% 0.00% 0.00% 1 0.04% 1 0.01%
Total 2,308 100% 2,502 100% 3,155 100% 5,265 100% 2,683 100% 15,913 100%

Source: Author based on SFPA annual reports 2014 - 2018%°¢

% The SFPA annual reports are available at https://www.sfpa.ie/What-We-Do/Corporate-Affairs/Annual-Reports
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c. Identified infringements and sanctions imposed by type of infringement (including points)

The Table 56 below summarises the number of infringement casefiles opened in Ireland from 2014
to 2018. It also shows the number of suspected offences involved, the number of cases initiated in
a year that were completed in court in same year and the number of files passed to the Director of
Public Prosecutions (excluding those that were already completed in court). Of the 183 case files
indicated here, 19 have ended in convictions and a further 61 were submitted to the Director of
Public Prosecutions (i.e. a total of 80 cases). It is understood that the remaining 103 case files will
have been handled in one of the following ways:

e (Closedwithoutaction.
o Closed with official warning letter.

e Closedwith summary prosecution in a subsequentreporting year.

e Submitted to the Director of Public Prosecutions in subsequent reporting years with one of
the possible outcomes:

Not prosecuted. No action taken.
Not prosecuted. Case closed with official warning letter.

Prosecution under considerationor pending.

© O o o

Prosecution leading to conviction and possible sanction.
o Prosecution leading to acquittal.

It is not possible to quantify these outcomes of the basis of the information provided in the SFPA’s
annual reports. Nevertheless, on the basis of the number of files opened from 2014 to 2018 (183),
the number of files submitted to the Director of Public Prosecutions between 2014 and 2017 (61)
and the number of recorded convictions from 2014 to 2017 it seems possible that a backlog of
cases has built up within the system. In this regard, the SFPA’s 2018 Annual Report states that
‘There was a substantial review of unclosed case files and progress towards a protocol with the DPP.”'””

Table 56: Case files opened (2014 -2018) (Ireland)

Number of Cases completedin | Files forwarded tothe
Number of case . . .
Year files initiated suspected the courtsintheyear Director of Public
offencesinvolved | thefile was opened Prosecutions'®
2018 61 100 4 -
2017 34 54 2 16
2016 23 42 5 13
2015 35 70 1 21
2014 30 75 7 11
Total 183 341 19 61

Source: Author based on SFPA annual reports2014-2018'9°

%7 Sea Fisheries Protection Authority (undated), Annual Report 2018, p.60,
https://www.sfpa.ie/LinkClick.aspx?fileticket=xnMd D GB6WL k%3d&portalid=0
Excluding files leading to conviction in the same year (previous column).

The SFPA annual reports are available at
https.//www.sfpa.ie/What-We-Do/Corporate-Affairs/Annual-Reports
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Table 57: Infringements, cases, and sanctions (2014 - 2019) (Ireland)

Average
Number of | Numberof | Cases of Type of .tm?e 2 Cases Cases 9f
Type of Infringement infringe- cases sanctions | sanction infringe- Where suspension
y . .
ments initiated applied applied ment pqmts of.ﬁshmg
procedure | assigned licence
s
Not fulfilling its obligations to record and report catch [...] 224 117 372% c[;:r;]lgfl 418.7 days 2-:1(?31: 1
Use of prohibited or non-compliant gear according to EU 7 4 3
legislation
Falsification or concealing its markings, identity or registration 1 1 1
Concealing, tampering with or disposal of evidencerelating 10 8 1 1
to aninvestigation
Taking on board, transhipping or landing undersizedfishin 14 1
contravention]|...]
Carrying out fishing activities in the area of aregional fisheries
managementorganisation inamannerinconsistent]|...]
Fishing without a valid licence, authorisation or permit[...] 20 12 2
Fishingin a closed areaorduring a closed season]...] 117 89 28 4+(6)=10 1
Directed fishing fora stock which is subject to a moratorium 3 3 3
or for which fishing is prohibited
Obstruction of work of officials[...] 17 9 6
Transhipping to or participating in joint fishing operations
[...]engagedinIUUfishing]...]
Use of a fishing vessel with no nationality [...]
Total 413 244 81 22 2

Source: SFPA survey responses

20 A case may involve a number of infringements and in these cases, the ‘additional’ infringements may only be ‘taken into consideration’ as the result of a plea.
2 Total 11 of which 2 were subject to a conviction and 9 have not been convicted to date.
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d. Sanctions imposed and points attributed

The point system

The SFPA’s annualreportsfor 2014and 2015 provide details of points applied but morerecentannual
reports do not provide this information. The informationfor 2014and 2015 is summarisedin Table 58
below. This information does not appear to correspondto the information providedabove.

Table 58: Summary of application of point system (2014-2015) (Ireland)

2014 2015

Infringements detected 52
Detection

Vessels involved 19

Serious infringements determined 3 16
Outcome of
determinationprocess Vessels involved 11

Points assigned 27 55
ORI B P2l S Vessels involved 2202 7
process

Licence suspensions 1203 1204

Source: Author based on SFPA annual reportsfor 2014 and 2015

Convictions

The Table 59 below shows the number of convictions per year from 2014 to 2017, the year of the
offence(s), thefines applied and the value of catch and gear forfeitures. Many of these are unrelated
to the application of the point system. For example, in 2014 there were 10 convictions relating to
offences committed in 2007, 2012, 2013, and 2014. The total value of sanctions applied in 2014 was
EUR 132,496. This was comprised of fines amounting to EUR 14,500, forfeiture of catch amounting to
EUR 12,500, and forfeiture of gear amounting to EUR 105,496. Individual convictions are listed below in
Table 60.

22 One of the licence holders appealed to the High Court. The 2014 Annual Report does not indicate the outcome of thatappeal.
23 One vessel licence suspended for two months.
24 One vessel licence suspended for two months.
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Table 59: Convictions by year & fines and forfeitures applied (2014 -2017) (Ireland)

Zlias’ezase Year of offence(s) 2007 2010 2012 2013 2014 2015 2016 2017 Total
Convictions 1 1 1 7 10
Fine 1,000 5,000 2,500 6,000 14,500
2014 Catch 12,500 12,500
Gear 12,996 92,500 105,496
Total 1,000 17,996 107,500 6,000 132,496
Convictions 2 1 1 9 1 14
Fine 7,000 117,000 500 124,500
2015 Catch 24,000 5,000 67,750 344,960 441,710
Gear 55,000 55,000
Total 7,000 24,000 5,000 184,750 400,460 621,210
Convictions 3 5 8
Fine 2,500 8,800 11,300
2016 Catch 10,000 8,000 18,000
Gear 10,000 21,000 31,000
Total 22,500 37,800 60,300
Convictions 2 2 4
Fine 12,000 450 12,450
2017 Catch 18,500 18,500
Gear 8,000 11,500 19,500
Total 20,000 30,450 50,450
Convictions 3 1 2 10 7 4 7 2 36
Total Fine 8,000 5,000 119,500 6,000 3,000 20,800 450 162,750
2014- Catch 24,000 5,000 80,250 354,960 8,000 18,500 490,710
2017 Gear 12,996 92,500 65,000 29,000 11,500 210,996
Total 8,000 24,000 22,996 292,250 6,000 422,960 57,800 30,450 864,456

Source: Author based on SFPA annual reports2014-20172%

25 The SFPA annual reports are available at https://www.sfpa.ie/What-We-Do/Corporate-Affairs/Annual-Reports
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Table 60: List of convictions recorded in SFPA annual reports (2014-2017) (Ireland)

Ves‘sel ' Detecti-on Year of Yea-r 9f Offence date Conviction Fine Forfeiture of | Forfeiture of va.:-lzte?:)f
nationality authority | offence conviction date catch gear sanction
(EUR)
Ireland Navy 2016 2017 7,000 8,000 15,000
UK Navy 2016 2017 5,000 5,000
Ireland SFPA 2017 2017 350 350
UK Navy 2017 2017 100 18,500 11,500 30,100
Ireland SFPA 2015 2016 1,000 10,000 10,000 21,000
Ireland SFPA 2015 2016 500 500
Ireland SFPA 2015 2016 1,000 1,000
Ireland SFPA 2016 2016 100 15,000 15,100
Ireland SFPA 2016 2016 500 500
Ireland SFPA 2016 2016 200 200
Spain SFPA 2016 2016 1,000 6,000 7,000
Ireland Navy 2016 2016 7,000 8,000 15,000
Ireland 2007 2015 27/07/2007 03/11/2015 0
Ireland 2007 2015 01/02/2007 29/10/2015 7,000 7,000
UK 2015 2015 19/02/2015 27/07/2015 500 344,960 55,000 400,460
Ireland 2013 2015 13/12/2013 21/07/2015 1,000 1,000
Ireland 2013 2015 13/12/2013 21/07/2015 1,000 7,000 8,000
Ireland 2010 2015 07/05/2010 14/07/2015 24,000 24,000
Ireland 2013 2015 06/09/2013 21/04/2015 5,000 39,000 44,000
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Ves.sel . Detecti'on Year of Yea‘r ?f Offence date Conviction Fine Forfeiture of | Forfeiture of v;rlzte'a:)f
nationality authority | offence conviction date catch gear sanction
(EUR)
Ireland 2013 2015 31/05/2013 31/03/2015 0
Ireland 2013 2015 31/05/2013 03/03/2015 0
The Netherlands 2013 2015 22/11/2013 27/03/2015 35,000 35,000
The Netherlands 2013 2015 22/11/2013 | 27/03/2015 | 35,000 35,000
The Netherlands 2013 2015 22/11/2013 | 27/03/2015 | 35,000 35,000
Ireland 2012 2015 23/05/2012 17/02/2015 5,000 5,000
Ireland 2013 2015 10/12/2013 16/02/2015 5,000 21,750 26,750
UK SFPA 2007 2014 30/08/2007 20/05/2014 1,000 1,000
Ireland SFPA 2012 2014 23/05/2012 01/04/2014 5,000 12,996 17,996
Spain SFPA 2013 2014 05/08/2013 28/02/2014 2,500 12,500 92,500 107,500
Ireland Navy 2014 2014 09/04/2014 12/04/2014 300 300
Spain Navy 2014 2014 18/04/2014 19/04/2014 750 750
Ireland Navy 2014 2014 08/08/2014 14/08/2014 1,500 1,500
Ireland Navy 2014 2014 09/04/2014 29/08/2014 500 500
Ireland Navy 2014 2014 10/09/2014 15/09/2014 350 350
Ireland SFPA 2014 2014 16/09/2014 17/09/2014 600 600
Spain Navy 2014 2014 30/04/2014 03/10/2014 2,000 2,000

Source: Author based on SFPA annual reports2014-20172%

26 The SFPA annual reports are available at https://www.sfpa.ie/What-We-Do/Corporate-Affairs/Annual-Reports
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e. Number of sanctions related to the number of controls
It is not possible, on the basis of the available information, to reliably link the number of controls and
the number of sanctions.This is because:

e All controlactivities are not consistently included in SFPA annual reports;
e Itisnotpossibleto link sanctions to differenttypes of controls;

e The outcome of a number of case files initiated during the period under review cannot be
determined from the information available in the annual reports.

The Table 61 below summarises the number of vessel inspections from 2014 to 2018, the number of
casefiles openedin each of those years, and the number of convictions of offences that were detected

in each of thoseyears. Thus, notall of the 36 convictions included in Table 59 above areincluded here
as they relate to offences detected before 2014. The relevant conviction information for 2018 is not
available.

Table 61: Vessel inspections, case files opened, & convictions (2014-2018) (Ireland)

Year Vessel inspections Case files opened Convictions
2014 2,308 30 7
2015 2,502 35 4
2016 3,155 23 7
2017 5,265 34 2
2018 2,683 61 Not available
Total 15,913 183 20

Source: Author based on SFPA annual reports2014-20182%7

27 The SFPA annual reports are available at
https://www.sfpa.ie/What-We-Do/Corporate-Affairs/Annual-Reports
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6.6. Italy
6.6.1. Legal framework
a. Overview

The Italian approach to the management of fisheries has long been characterised by fragmentation,
inefficiency and confusion. The legal framework has long been based on Law 963 of 1965, followed by
successive legislative acts.?®

Despite the abundance of acts, the legal frameworkstill suffers from duplications, contradictions and
gaps in synchronization with European law. It struggles to address the problems of the fisheries sector:
decline in output, lack of generational change, and increasing competition with Asian countries.*®

This has encouraged the legislators to simplify the proceduresresulting in three main legislative acts
sincetheapproval of the penalty point system.

b. Laws and date of entry into force

Thekey legal instruments regulating IUU fishing violationsin Italy are:

e Legislative decree n. 4, approved on 9 January 2012,?°introduced the penalty point system
in the Italian legislative framework and set thebasis forfuture changes. The decree enteredinto
force on 2 February.?"" Such decrees are adopted by the government on the basis of a
“delegating law” approved by the Parliament.*'?

e Law 154, approved on 28 July 2016, introduced significant pecuniary sanctions for serious
violations and established a special regime for the protection of Thunnus thynnus (Atlantic
Bluefin tuna) and Xiphias gladius (Swordfish), while leaving the articles that regulated the
implementation of the point systemuntouched. Law 154 entered into force on 25 August.

e Law 44, approved on 21 May 2019, considerably decreased many of the pecuniary sanctions
established by Law 154, while maintaining a special regime for the two above-mentioned
species and leaving the point systemunchanged. Law 44 entered into force on the 29 May.

In Italy the legislative measures for fisheries have often been defined in the framework of other
legislative interventions involving reorganisations of theagriculturaland food production legislation.

The legal fragmentation makes difficult for stakeholders to keep track of legislative changes.

The ltalian legislative system includes some special provisions aimed at the protection of especially
valuable and threatened fisheries resources. The Mediterranean Sea, in which most of the Italian fleet
operates, shows specific issues in terms of over-exploitation of fisheries resources and diversity of
habitats that create challenges for which a clear solution through legislative means is not yet in
sight. However, opinions are divided:

2% talian Parliament - Chamber of Deputies (2019). Settore ittico, audizioni capitanerie di porto. Available from:
https://webtv.camera.it/evento/14555

29 |bid.

29 D.lgs.9gennaio2012,n.4

2 Gazzetta Ufficiale della Repubblica ltaliana (2012). DECRETO LEGISLATIVO 9 gennaio 2012, n. 4 Misure per il riassetto della normativa in
materia di pesca e acquacoltura, a norma dell'articolo 28 della legge 4 giugno 2010, n. 96. (12G0012). GU Serie Generale n.26, 01-02-2012.
Available from: https://www.gazzettaufficiale.it/eli/id/2012/02/01/012G0012/sg

212 These laws entrusts the government with the task of designing the appropriate legislative measures for highly technical topics, which
the Parliament does not have sufficient technical knowledge of.
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e Industry operators often regret that the sanction system is not suitable to address the
specificities of the Mediterranean Sea. In particular, they complain that for the small- and
medium-sized industries that operateon the Italian coastmany of the restrictions are too strict.

e However, a stakeholder consulted rejected the idea that the Mediterranean Sea requires a
different regime against1UU fishing. He noted instead that it is positive that the situationin the
Mediterranean Sea hasmoved beyond the state of affairs of the previous decade, when the Sea
was treated as a “permanent exception” to the regime established for the management of
Atlanticand North Sea fisheries. Mediterranean issues were tackled without the same degree of
strategicthinking applied for Atlanticresources, leaving instead too muchroomfor delays and
exceptions in Mediterranean Member States' managementofthe localresources.?

e Another stakeholder commented that very positive steps havein fact been recently taken at
European level after EU authorities realised that Mediterranean resources were not boundng
pack as Atlantic ones are. This has led to the introduction of plurennial regimes for stocks
repopulation and measures to reduce overfishing, with clear results in some parts of the
Mediterranean.”™

However, it seems uncontested is that the impact of the Italian fleet on Mediterranean resources,
especially in the Adriatic, severely threatens their sustainability. According to a fisheries expert
interviewed by Italian newspaper La Stampa “Italy occupies the fourth place,amongfishing fleets that
registered the highestintensity of fishing operations in 2016, calculated by number of hours. Whereas
China, Spain, Taiwan, Japan and South Korea extensively fish all around the world [...] the Italian fleet
is essentially concentrated in the Mediterranean Sea. That would be like concentrating the whole
global Spanish fishing effort within our [Italian] waters.”*"

Recent limitations in fishing efforts (in terms of days at sea) established by the Council of the European
Union for the Western Mediterranean in 2019 have been judged to be insufficient by environmental
protection NGOs.?'®Italy had previously been accused of playing a key role in pressuringthe Council to
adopt these more permissive restrictions.?”” Similarly, Italy has been accused of being instrumental in
pushing forward Parliament’s PECH Committee agreement from 19 February 2019 on the management
of demersal species in the Western Mediterranean, which has also been criticised by environmental
campaigners for failing to stop overfishingin the area.*'®

Despite the concentration of Italian fleetsin its own Mediterranean waters, the impact of the Italian fleet
in other regions should not be underestimated. In 2014 and 2015 Italian vessels were found to be the

main violators of EU law with regards to fishing activities in Gambian waters, in terms of number of

23 Interview with fisheries expert, 8 May 2020

Interview with national environmental protection NGO, 23 April 2020

Francesco Ferretti interviewed in Mazzali, M. (2019). “Pesca industriale, 'Adriatico tra le aree piu sfruttate al mondo”. La Stampa, 25
November 2019. Available from: https://www.lastampa.it/tuttogreen/2018/02/26/news/pesca-industriale-l-adriatico-tra-le-aree-piu -
sfruttate-al-mondo-1.33985163

Oceana (2019a). Council of the EU endorses overfishing in 2020. 18 December 2019. Available from: https://eu.oceana.org/en/press-
center/press-releases/council-eu-endorses-overfishing-2020

Oceana (2018a). France, Italy and Spain team up to delay EU overfishing deadline for the Mediterranean. 13 December 2018. Available from:
https://eu.oceana.org/en/press-center/press-releases/france-italy-and-spain-team-delay-eu-overfishing-deadline-mediterranean
280ceana (2019b). France, Spain and Italy unite to breach EU fisheries law. 19 February 2019. Available from: https:/eu.oceana.org/en/press-
center/press-releases/france-spain-and-italy-unite-breach-eu-fisheries-law

214

215

216

217
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hours spent at sea.?? Italian import policies were alleged to contribute to the use of illegal gear in

Moroccan waters.?® A 2017 report also found Italian vessels among the key perpetrators of 1UU
fishing violations in West Africa.”'

The question of whether the existing Italian sanctioning system has sufficient deterrent effect is of
crucial significance for the Mediterranean, in light of the scenario described above.

¢. Maximum and minimum penalties laid down in the law

The penalties are defined by the modifications introduced with Law 44 (2019). Nevertheless Law 154
(2016) introduced a broader range of pecuniary sanctions and prison terms (alongside the point system)
that sought to toughen the penalty system already established and added more deterrence to the
existing sanctions. It also sought to address the fragile situation of Thunnus thynnus and Xiphias
gladius stocks,?** by introducing a special regime to punish theirillegal or unreportedfishing.

However, the toughening of sanctions introduced in 2016 caused a strong reaction from industry
operators, in particular small and medium ones. They argued that the sanctions could endanger the
viability and sustainability of the sector and that the penalties would not fulfil the requirement of
effectiveness, proportionality and dissuasion,”® being considered disproportionately harsh.
Organisations ofindustry stakeholders gatheredto protestin Romein 2017.%*

This happened on the context of a crisis for a sector characterised mostly by small and medium

enterprises.”” The sector has seen steady declines in workforce over the last two decades. Some
stakeholders consider that the sector suffers also from EU regulations’ lack of applicability to the local
context.?®

Partly as a result of the talks between industry stakeholders and the government following the 2017
protests, the sanctions were reduced considerably with Law 44 of 2019. Industry stakeholders did
not consider this enough and protested again in Bari in October 2019.%?” A Coast Guard commander
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speaking at the Chamber of Deputies in 2019 ascribed the changes of Law 44 directly to the requests
coming from the industry, praising the rebalancing of punitive measures and the harmonization with
other Member States.?*®

No changes were applied to the point system, but most sanctions’ bases were reduced by half and
others wererestructured. Some expertslink the protests and the effort to reduce sanctions more to an
issue of lack of a culture of compliance rather than actual needsofthe industryto protect themselves
from disproportionate sanctions.”?

In particular, the same expert also commented thatin many parts of the country there is no reliable
information about the actual payment of sanctions. It has been reported that many violators simply
refuse to pay and are never prosecuted, while others exploit the generous appeal terms and the
bureaucraticinefficiency of the Italian judicial systemto avoid paying altogether. The deterrence power
ofthe sanctionis therefore removed.*®

While the law has kept a special sanctioning regime for Thunnus thynnus and Xiphias gladius, the
sanctions for violations affecting these species were significantly decreased. While Law 154 generally
doubled thefine for violations involving the two species, Law 44 only established anincrease of up to
1/3.In this sense environmental organisations and journalistshavereportedthat the use of illegal gear
for Xiphias gladius has far from stopped, and authorities fail to carry out enough controls.?’

Serious infringements as defined by Annex XXX of Regulation (EU) No.404/2011 currently result in the
following main sanctions:

¢ Notfulfilling obligations to record and report catch or catch-related data, including data to be

transmitted by satellite vessel monitoring system, results in the allocation of 3 points and a
sanction of EUR 1,000-6,000.

0 ltalian law also specifies that if these violations relate to species subject to multi-annual
plans or fished outside of the Mediterranean Sea, the same sanction can be increased by
up to 50% (if the violation is repeated and takes place within the 5 years following the first
violation) and a further one-third increase can be applied if the violation involved Thunnus
thynnus or Xiphias gladius, bringing the upper limit to EUR11,000. A 50% increase is also to
be takeninto account, if violation involves satellite reporting obligations.

0 Furthermore, there is lack of clarity regarding the actual amount of the fine imposed. The
Law 154 establishes a EUR 2,000-12,000 fine in case of violation of existing regulations
regarding landing obligations. This includes obligations in terms of registration and
counting against quota, »?which is howeveralso covered by Art. 11.3,and warrantsinstead
a EUR 1,000- 6,000 fine.

e Useof prohibited or non-compliant gearaccording to EU legislation results in the allocation of
4 points and a fine of EUR 1,000-6,000 thatcan be increased by up to 50% if the violation is
repeated and takes place within the 5 years following the first violation; the sanction can also

2% talian Parliament - Chamber of Deputies (2019).

Interview with national environmental protection NGO, 23 April 2020.

30 |bid.

3! |bid.; also confirmed by journalist Sabrina Gianniniin a 23 September 2019 follow-up to her 16 November 2008 “Mare Nostrum”
investigation for RA|, ltaly’s national TV. Giannini, S. (2019). Indovina chi viene a cena. RAl, 23 September 2019.

European Commission (2020). Discarding and the landing obligation. Available from:

https://ec.europa.eu/fisheries/cfp/fishing rules/discards en#lLanding%?20obligation
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be increased by one third in case the violation involved Thunnus thynnus or Xiphias gladius,
bringing the upper limit to EUR11,000.

¢ In case offalsification or concealing of markings,identity or registration, 5 points are given and
afine of EUR 1,000-6,000is applied; the fine can be increased by up to 50% if the violation is
repeated and takes place within the 5 yearsfollowing the firstviolation bringing the upper limit
to EUR 9,000. No special provisions for Thunnus thynnus or Xiphias gladius are envisioned for
this violation.

e Concealing, tampering with or disposal of evidence relating to an investigation results in the
same sanctions as falsification or concealing of markings.

e Takingonboard, transhipping or landing undersized fish in contravention of the legislation in
force results in the allocation of 5 points, as well as a fine that ranges from EUR 100 to EUR
75,000, with the exact amount of determined based on weight and additional secondary
circumstances; in case of violation involving Thunnus thynnus or Xiphias gladius, the fine can be
increased by one third, bringing the upper limit to EUR 100,000.

e Carrying out fishing activities in the area of a regional fisheries management organisation in a
manner inconsistent with or in contravention of the conservation and management measures
of that organisation resultsin the allocation of 5 points, a 2-24 months prison, or afine of EUR
2,000-12,000. No special provisions for Thunnus thynnus or Xiphias gladius envisioned.

e Fishingwithouta valid licence, authorisation or permitissued by the flag State or the relevant
coastal State results in the allocation of 7 points and a fine of EUR 1,000-6,000 that can be
increased by up to 50% if the violation is repeated and takes place within the 5 yearsfollowing

thefirst violation; the sanctioncan alsobe increased by one third in case the violation involved
Thunnus thynnus or Xiphias gladius, bringing the upper limit to EUR11,000.

e Fishingin a closed area or during a closed season, without or after attainment of a quota or
beyond a closed depth results in an identical regime of fines as fishing without a valid
licence, butin the allocation of 6 points.

e Directed fishing for a stock which is subject to a moratorium or for which fishing is prohibited
results in two scenarios:

0 If the moratoriumis established on a temporary basis for the repopulation of the stock, an
identical sanctionatory regime as fishing without a valid licence applies, both in terms
offines and points given.

0 Howeverif fishing is forbidden altogether regarding of the growth stage, then the sanction
is a2 months - 2 years jail term or a fine of EUR 2,000-12,000.

e Obstruction of work of officials in the exercise of their duties in inspecting for compliance with
the applicable conservation and management measures; or the work of observers in the
exercise of their duties of observing compliance with the applicable Union rules, results in 7
points and a fine of EUR 1,000-6,000; the fine can be increased by up to 50% if the violation
is repeated and takes place within the 5 years following the first violation, bringing the upper
limit to EUR9,000. No special provisions for Thunnus thynnus or Xiphias gladius envisioned.

e Transhipping to or participating in joint fishing operations with, support or resupply of fishing
vessels identified as having engaged in 1UU fishing under Regulation (EC) No 1005/2008, in
particular those included in the Union IUU vessel list or in the IUU vessel list of a regional
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fisheries management organisation results in an identical sanctionatory regime as fishing
without a valid licence, both in terms of fines and points given.

e Useof afishing vesselwith no nationality and that is therefore a stateless vesselin accordance
with international law results in 7 points and a fine of EUR 1,000-6,000; the fine can be
increased by up to 50% if the violation is repeated and takes place within the 5 yearsfollowing
the first violation, bringing the upper limit to EUR 9,000. No special provisions for Thunnus
thynnus or Xiphias gladius are envisioned.

It is worth noting that sanctions for taking on board, transshipping or landing undersized fish were
reduced from the previous levels of EUR 1,000-75,000 (or EUR 2,000-150,000 for Thunnus thynnus or

Xiphias gladius). These fines were considered among the more controversial measures imposed by
the law, resulting in the 2017 protests.

Italian authorities considered the reorganisation of the sanction system introduced in 2016 as a
depenalization, since it reduced previously existing penal sanctions.?** Nevertheless the industry
interpreted them in an opposite way. Administrative sanctions were probably seen as a more direct
concern than penalones. In their view, the inefficiency of the Italian judicial systemin confirming penal
sanctions often means that such sanctions in practice may never materialise, while administrative ones
arearguably more likely to do.

Fishermen in Italy accused Europeanlegislators of setting a minimum size based on measurements that
were notreflective of the situation of the Mediterranean Sea.”**Besides the limitsare notconsidered
suitable to the conditions of Mediterranean fleets.?** The changes introduced in 2019 were welcome by
industry stakeholders who appreciated the reduction of administrative sanctions as well as the
establishmentof5levels of sanction, instead of 4, depending on catch size.**

A stakeholder consulted noted that while there was certainly a need to make sanctions more
proportionate, the government’s decision to decrease penalties sets a dangerous precedent and
sends awrongsignal that could be interpreted as a “green light” to operatorswho are willing to carry
out IUU fishing operations.

Other stakeholders consulted mentioned that if quotas or measurements definedat EU level are indeed
not reflective of the situation in the Mediterranean context, this has largely to do with the half-
heartedness of Italian authorities’ participationin the decision-making processat EU level, where they
often fail to represent the interests of Mediterranean industry operators. The key issue to address is
therefore the absence of central institutionsin Rome from EU decision making, rather thanthe EU's
policies per se.?’

33 Poerio, A. (2017). La Capitaneria di Porto - competenze ed attivita. La Pesca Marittima. Available from:
https://www.aslfr.it/sites/default/files/f ield /file/poe rio-la-capitaneria-di-p orto-competenze-ed-attivita.pdf, Page 21.

La Gazzetta del Mezzogiorno Redazione Online, Turi, L., (2019).

55 Imperia Post (2017).

36 AGCI Sicilia (2019). “Abbassate le sanzioni per il settore Pesca, decisione unanime in Xlll Commissione della Camera per la conversione
del Decreto Emergenze 27/2019". L’Altra Sicilia — Cooperazione Siciliana. 12 April 2019. Available from: https:/altrasicilia.it/lista-di-
notiziario/150-abbassate-le-sanzioni-per-il-settore-pesca,-de cisione-unanime-in-xiii-commissione-della-came ra-per-la-conversione-del-
decreto-emergenze-27-2019.html

Interview with fisheries expert, 8 May 2020.
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Some NGOs fear that industry stakeholders might push foradditional relaxations making the case
that the hardship caused by COVID-19requires a stimulus for the sector.® The revenues of the fishing

industry willhave experienced a 70% decline.”** 2%

Table 62: Summary of serious infringements points and fines (Italy)

Serious infringements Annex XXX of Regulation (EU) Points | Min. Max.
No.404/2011 fine fine

1 Not fulfilling its obligations to record and report catch or 3 1,000 ' | 6,000 **
catch-related data

2 Use of prohibited or non-compliant gearaccording to EU 4 1,000 11,000
legislation

3 Falsification or concealing its markings, identity or 5 1,000 9,000
registration

4 Concealing, tampering with or disposal of evidence relating 5 1,000 9,000
toaninvestigation

5 Taking on board, transhippingor landing undersizedfish in 5 100 100,000
contravention of thelegislation in force

6 Carrying out fishing activitiesin the area of a regional 5 2,000 12,000
fisheries management organisation ina manner
inconsistent with or in contravention of the conservation
and managementmeasures of that organisation

7 Fishing without a valid licence, authorisation or permit 7 1,000 11,000
issued by the flag State or the relevant coastal State

8 Fishingina closed area or during a closed season,without 6 1,000 11,000
or after attainmentofa quota or beyond a closed depth

9 Directed fishing for a stock which is subjecttoa 7 1,000 12,000 *2
moratoriumor for which fishing is prohibited

10 | Obstruction of work of officials / observers 7 1,000 9,000

11 | Transhipping to or participating in joint fishing operations 7 1,000 11,000
with, support or resupply of fishing vesselsidentified as
having engaged in IUU fishing under Regulation (EC) No
1005/2008

12 | Useof afishing vessel with no nationality and thatis 7 1,000 9,000
therefore a statelessvessel in accordance with international
law

Source: Legislative decree n.4, 9 January 2012;Law 154,28 July 2016;Law 44,21 May 2019%*
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Interview with national environmental protection NGO, 23 April 2020.
Paolo Tiozzo, vice-president of Fedagripesca, in Guarascdi, A. (2020).
Riviera24 Redazione (2020). “Pesca, Coldiretti: «La crisi del settore non frena la flotta ligure»”. Riviera24.it, 28 April 2020. Available from:
https://www.riviera24.it/2020/04 /pesca-coldire tti-la-crisi-del-se ttore-non-frena-la-flot ta-ligure-623206 /

! This can be EUR 2,000 if Art. 11.2 of D.Lgs. 4 modified by Law 154 is applied, instead of Art. 11.3 of the same regulation.
This can increase to EUR 11,000 for a series of circumstances defined only by Italian law but not technically mandated by EU one. It may
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also be 12,000 in case of application of Art. 11.2 of D.Lgs. 4 modified by Law 154, instead of Art. 11.3 of the same regulation.
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is EUR 11,000.
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dell'articolo 28 della legge 4 giugno 2010, n. 96. (12G0012). Available from:
https://www.qazzettaufficiale.it/eli/id/2012/02/0 1/012 G0012 /s

138

If a complete ban on fishing is in place. In case the moratorium is temporary and aimed at repopulation of the stock, the maximum fine

DECRETO LEGISLATIVO 9 gennaio 2012, n. 4 Misure per il riassetto della normativa in materia di pesca e acquacoltura, a norma


https://www.riviera24.it/2020/04/pesca-coldiretti-la-crisi-del-settore-non-frena-la-flotta-ligure-623206/
https://www.gazzettaufficiale.it/eli/id/2012/02/01/012G0012/sg

Implementation of the current EU fisheries control system by Member States (2014-19)

Italian law also assigns points for a series of violations that do not fall within the categories defined by
EU legislation. Art. 14.5 of D.Lgs. 4, as modified by Art. 39.1.b of Law 154, extends the point system to
non-commercial, underwater fishing licence.

For commercialfishing, accidental capture of undersized fishis also subject to the allocation of 5 points
and a fine that ranges from EUR 100 to EUR 75,000, with the exact amount of determined basedon
weight and additional secondary circumstances; in case of violation involving Thunnus thynnus or
Xiphias gladius, the fine can be increased by one third, bringing the upper limit to EUR 100,000.

Exemptions to all prohibitions are stipulated for scientific fishing,but abuses in case of scientific fishing
-such as the commercialization of its products - result in fines of EUR 100 - 75,000, with sanctions tiers
based on weight and other measurements, that can be increased by up to one third in case of
infringements involving Thunnus thynnus or Xiphias gladius.

A complex system of accessory sanctions, which include confiscations of catch and gear and
provisions about suspension/revocation of various types of licences, can also be applied. These include:

A) Sanctionsthatapply to all serious violations defined in AnnexXXX of Commission Implementing
Regulation (EU) No.404/2011:

e Licence holder and commander hold joint responsibility for pecuniary administrative sanctions
imposed to their subordinates for any violation of maritime fishing regulations.

¢ Confiscation of catch and gear used to carry out the violation;

e Obligation to restore the areas damaged by theinstallation of prohibited gear used to carry out
theviolation

B) Sanctionsthatapply onlyto specificviolations:

e Suspension of licence for periods of 3-6 months (or up to three months for some violations),
regardless of the numberof points previously accumulated.

¢ Revocation of fishing licence in case of repeated offence.

e Suspension from registry of licenced fishermen for 15-30 days, or 30 days to 3 months in case of
repeated offence.

e Suspension of business licence for 5-10 working days for businesses that resell products caught
as a result of IUU fishing.

Thesanctions are applied as shown in Table 63:

; LEGGE 28 luglio 2016, n. 154 Deleghe al Governo e ulteriori disposizioni in materia di semplificazione, razionalizzazione e
competitivita' dei settori agricolo e agroalimentare, nonche' sanzioniin materia di pesca illegale. (16G00169). Available from:
https://www.gazzettaufficiale.it/eli/id/2016/08/10/16 G00169/sqg__; LEGGE 21 maggio 2019, n. 44 Conversione in legge, con
modificazioni, deldecreto-legge 29 marzo 2019, n. 27, recante disposizioni urgentiin materia dirilancio deisettori agricoli in crisi e di
sostegnoalle imprese agroalimentari colpite da eventi atmosferici avversidi carattere eccezionale e perl'emergenza nello stabilimento
Stoppani, sito nel Comune di Cogoleto. (19G00050). Available from: https:/www.gazzettaufficiale.it/eli/id /2019/05/28/19G00050/sg
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Table 63: Serious infringements accessory sanctions (Italy)

Seriousinfringements Annex XXX of Regulation

Suspensionoflicence

Revocation of licence for

Suspension from registry of

Suspension of

coastal State

unregistered boat

(EU) No.404/2011 repeated offences licencedfishermen businesslicence
Not fulfilling obligations to record and report catch Yes (3-6 months), if Yes, if violation relates to
or catch-related data, including data to be violation relates to Thunnus Thunnus thynnus or No No
transmitted by satellite vessel monitoring system thynnus or Xiphias gladius Xiphias gladius
Legal ground 2% Art.12.3 N/A N/A
Fals.lflcat'lon or concealing its markings, identity or No No No No
registration
Legal ground N/A N/A N/A
Concealing, tampering with or disposal of evidence Yes, if violation using an
. ! L2 No No . No
relating to an investigation unregistered boat
Legal ground N/A Art.12.4 N/A
Taking on board, transhipping or landing Yes! fqr UP.tO three months Yes, if violation relates to e .
. L ; e if violation relates to Yes, if violation using an
undersizedfish in contravention of the legislation Thunnus thynnus or . No
. Thunnus thynnus or - . unregistered boat
in force o . Xiphias gladius
Xiphias gladius
Legal ground Ch. IV-bis, Art. 11-ter Law 44 Art.12.4 N/A
Car.rymg (.)Ut f|§h|ng activitiesin the area O.f 2 Yes (3-6 months), if Yes, if violation relates to e .
regional fisheries management organisationin s Yes, if violation using an
. ) violation relates to Thunnus Thunnus thynnus or . No
contravention of the conservationand L . L . unregistered boat
o thynnus or Xiphias gladius Xiphias gladius
management measures of that organisation
Legal ground Art9.2 Art.9.3 N/A
Fishing without a valid licence, authorisation or Yes. if violation using an
permitissued by the flag State orthe relevant No No ' 9 No

5 Unless otherwise specified the legal ground for accessory sanctions is always D.Lgs. 4 as modified by Art 39 of Law 154.
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Seriousinfringements Annex XXX of Regulation Suspension of licence Revocation of licence for | Suspension from registry of Suspension of
(EU) No.404/2011 usp repeated offences licencedfishermen businesslicence
Legal ground N/A Art.12.4 N/A
Fishingin a closed area or during a closed season, ves, fqr up to three months Yes, if violation relates to e .
. . if violation relates to Yes, if violation using an
without or after attainment of a quota or beyond a Thunnus thynnus or . No
Thunnus thynnus or I . unregistered boat
closed depth I . Xiphias gladius
Xiphias gladius
Legal ground Ch. IV-bis, Art. 11-ter Law 44 Art.12.4 N/A

Directed fishing fora stock which is subjecttoa

Yes, forup to three months
if violation relates to

Yes, if violation relates to
Thunnus thynnus or

Yes, if violation using an

Yes, if sale of species
whose capture is

moratorium or for which fishing is prohibited Th;;;)/})t;;stg)l/ggI.ZSSM Xiphias gladius unregistered boat forbidden

Legal ground Ch. IV-bis, Art. 11-ter Law 44 Art.9.3 Art.9.1

Obstruction of work of officials/ observers No No ves, |fV|ant|on usingan No
unregistered boat

Legal ground N/A Art.12.4 N/A

Transhipping to or participating in joint fishing Yes{ff\z:)ﬁl;;c;)ntfr\erleaierr;?:ths Yes, if violation relates to

operations with, support or resupply of fishing Thunnus thynnus or Thunnus thynnus or No No

vesselsidentified as having engaged in IUUfishing Xiphias gladius Xiphias gladius

Legal ground Ch. IV-bis, Art. 11-ter Law 44 N/A N/A

Use of a fishing vessel with no nationality No No No No

Source: Legislative decree n.4, 9 January 2012; Law 154,28 July 2016; Law 44,21 May 2019
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Theltalian system also considersadditional violations as serious ones, and while not allocating points,
it does establish fines, sometimes stricter thanthose set for serious violations by EU legislation. Some
violations are listed in the relevant laws with full overlap with the serious violations of Annex XXX of
Regulation (EU) No.404/2011.

Some violations, such as those related to the alteration of engine power, are considered by
environmental protection NGOs as the most seriousand among the ones that cause the main threat
to the sustainability of fisheries resources.”® A significant part of industrial fisheries fleets are
believed to use over-powered engines. Controls operations fail to address this specificissue.?*” This
might be related to the fact that controls protocols appear ill-suited to identify engine power
irregularities.?® A European Commission report from 2019 looked at two samples of Italian fishing
vessels and found “mixed results of both compliance and non-compliance”?* in one sample and
“InJon-compliance[...]in all cases”*°in the other one.

The report concluded that “the reported non-compliance concerning engine power is a significant
underestimation of the actual situation” [emphasis added],®' and revealed that serious
shortcomings exist when it comes to authorities’ plans for engine power control, adding that “a
sampling plan has been developedin 2012 or 2013, but an actual sampling plan could not be located
by the Italian fisheries authorities[...] [T]his sampling plan was discussed, butapparently no sampling
or engine power verification planfor fishing vessels has beenimplemented.No sampling plan has been
received by the contractor since the[..] meeting [with Italian authorities].”>>

This is of special concern because Italian-based classification societies believed to be respectable and
competent were found to be supplying inaccurate certificates of engine power in which the
nominal power did not correspond to the actual maximum power.?

In the Italian sanctioning systems, altering engine power results in the standard sanction of a fine of
EUR 1,000-6,000, increasable by up to half if the violation is repeated within the first 5 years following
thefirst violation. Giventhe seriousness of the violation thisamountis notenough toact asa deterrent.

Other serious violations worth mentioning for their significance for the sustainability of maritime
resources include the use of explosives or electricity (and sale of catchobtained),and fishing in other
states’ territorial waters without agreement. These violations are all punished primarily with a 2
months - 2 years imprisonment or afee of EUR 2,000-12,000. The latter is especially important since
the high competition between coastal states’ fleets in the Mediterranean often results in territorial
waters violations.»*

#6 Interview with national environmental protection NGO, 23 April 2020.

7 bid.

8 In 2014 and 2016 engine irregularities resulted in only 17 sanctions (Coast guard data, 2014 and 2016 reports).
European Commission (2019). Study on engine power verification by Member States. Final report. Luxembourg: Publications Office of the
European Union, 2019. Available from:

https://www.europarl.europa.eu/meetdocs/2014 2019/plmrep/COMMITTEES/PECH/DV/2019/09-
04/StudyonenginepowerverificationbyMemberStates-June2019 EN.pdf, p. 19

»0 |bid., p. 97.

»! bid., p. 97.

»2 |bid., p. 64.

3 |bid., p. 103.

»4 Interview with national environmental protection NGO, 23 April 2020.
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Some violations are also designed to address specific issues of Mediterranean resources’
sustainability, such as the use of banned driftnets. Despite several attempts to suppress it, this has
been widely practiced in the past and is still practiced, especially in Southern regions like Calabria,
Sicily, Puglia and Sardinia with a negative impact on the ecosystem.**

The usage of driftnets is already punished by the provisions putin placein observation of the serious
infringements of Annex XXX of Regulation (EU) No. 404/2011. However, the Italian law also punishes
the possession of such gear with the suspension of the licence for 3-6 months (and its revocation
in case of repeated offence). One of the experts consulted commented that the use of driftnets will
probably never be entirely solved.*®

d. Application of the penalty point system
The penalty point systemhas beenin use since 2012.

The thresholds for the suspension of fishing licences are as follows:
e Uponachievement of 18- 35 points: 2 months suspension.
e From36to 53 points:4 months suspension.
e From54to71 points:8 months suspension.
e 72 ormorepoints: 12 months suspension.
12 is the maximum number of pointsthatcan be assigned in each control.

For vessels commanders, the Italian legal system applies a lenient approach, resulting in rather short
suspensionswhen compared with other Member States’ systems:

e Upon achievement of 18- 53 points: 15 days suspension.
e From54t089 points:30days suspension.
e 90 or more points: 2months suspension.

The maximum suspension for vessels commanders in the Italian system corresponds to the minimum
one set by other systems.”’ It also does not include any provision for permanent suspensions as in
other legal systems.*® However, it does not give commanders the possibility to remove points through
positive behaviour.The deterrence power of the licence suspensions for commanders is dubious.

Measures are in place to reward positive behaviour and allow licence holders to cancel points.

Normally, all points are cancelled after three years since the last infringement. It is possible for licence
holders only to anticipate the process by takingpart in one of the following activities:

e AgreeingtouseaVMSwhen not normally required or voluntary using the electronicrecording
and transmission of logbook dataand the declaration of transhipmentand landing.

e Voluntarily participating in scientific campaigns for the improvement of the selectivity of
fishing gear.

»5 bid.; for Puglia’s case, see Bridisi Oggi Redazione (2018). “Pesca a strascico illegale, sanzionati sei pescherecci: multe per 24mila euro”.
BrindisiOggi.it, 4 October 2018. Available from: http://www.brindisiogqgi.it/pesca-strascico-illegale-sanzionati-pescherecci-multe-24mila-
euro/

6 Interview with national environmental protection NGO, 23 April 2020.

%7 For example Germany and Lithuania.

»8 Such as France.
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e Being member of an association of producers and agree to a fishing plan that will result in a
10% reduction of fishing quotasfor the year following the sanction.

e Conducting certified and labelled sustainable and traceable fishing.

In any case, no more than one virtuous behaviour can be used to remove points in the three years
following the latest infringement. The removal of points cannotresultin the cancellation of all points.

If points are removed, either because of the expiration of the three-year period or because of good
behaviour, the General Directorate for Maritime Fishing and Aquaculture informs the licence holder.

Feedback from the Italian authorities describe the point system as a useful tool to discourage illegal
fisheries.

e. Brief description of the procedure

The procedures of allocation of points are defined by ministerial decrees of MIPAAF (Ministero delle
Politiche Agricole, Alimentarie Forestali/ Ministry of Agricultural, Food and Forestry Policies). The most
recentare from 2 March 2017 (for licences) and 20 July 2017 (for commanders).

The procedure for the allocation of pointsand subsequent suspension orrevocation of licences, as well
as appeals, beit for licence holders or vessels commanders, is lengthy and bureaucratically complex.
Itinvolves a large number of offices that have to intercommunicateand notify each otherat every step.

Offices involved include the “Compartimento marittimo”,or Maritimedistrict,an administrativeunit in
which the Italian coast is divided for the purposes of the Coast Guard's activity;*° the maritime office
where the vessel is registered; the courts; the Pe.M.Acq (Direzione Generale della Pesca Marittima e
dell'Acquacoltura/ General Directorate for Maritime Fishingand Aquaculture) at MIPAAF; the National
centre for fisheries control of the Coast Guard,and othersecondary offices.

According to the latest decree, points for the fishing licence are assigned based on the following
verification procedure:**®

e Upon registration of a serious infringement, controlling agents write a record of the
circumstances of the violationto the commanderofthe vessel.

e Theyalso notify the holder of the fishing licence of the vessel regarding the number of points
applied.

e A copyofbothactsis passedto the Head of the relevant Maritime district, responsible for the
area where the violation was committed.

e The accused have 30 days to send any supportive documents to the Head of the Maritime
District.

e At the end of the 30-day period, or upon revision of the supporting documents, the Head of
the Maritime District makes a decision regarding the allocation of points or dropsthe charges;
the accused subjects are notified accordingly.

e If points are assigned, the Head of the Maritime District notifies Pe.M.Acq, and the maritime
office where the fishing vesselis registered.

%% Notto be confused with the Maritime Departments, administrative units employed by the Italian Navy.
%0 Unless otherwise specified, articles mentioned in this section all refer to the MIPAAF Ministerial Decree of 2 March 2017.
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e Thesame officeralso informs the CCNP (Centro controllo nazionale pesca / National centre for
fisheries control) of the Coast Guard.

e If pointsthresholdsthat resultin the suspension or revocation of the licence are achieved, the
maritime office where the vessel is registered notifies the licence holder, and notifies the
Pe.M.Acqg. (Direzione Generale della Pesca Marittima e dell'Acquacoltura/ Directorate General
of Maritime Fisheries and Aquaculture) and the Head of the Maritime District where the vessel
is registered, if different from the oneinvolved up until that point.

e Violation committed outside of the limit of Italian territorial waters are handled by the Head of
the Maritime District where the vesselis registered.

Upon conclusion of this stage of the procedure, if alicence is temporarily suspended:

e An additional period of 30 days is granted to the accused to provide exculpatory
documentation.

e The Head of the Maritime District can uphold the decision or revoke the suspension of the
licence; the accused is then notified.

e The maritime office where the vessel is registered has up to 10 days to proceed to the
withdrawal of the fishing licence; the same office then notifies Pe.M.Acq. and CCNP. Fishing
gear is kept under authorities’ custody.

e Ifthelicence isrevoked or suspended, the vesselis listed in the un-licenced vessels’ registry at
nationallevel, and in the Fleet Register at EU level. This step is the responsibility of Pe.M.Acq.

An almost identical procedure is set for the revocation of the licence. All decisions with regards to
assignation of points, suspension or revocation of licences can be appealed against:

o Ifthe court decides toannulthe procedure, the licence holder notifies the Head of the Maritime
District where the vesselis registered.

e The Head of the Maritime District has 30 days to proceed to the cancellation of the
points/suspension; notifies the CCNP and Pe.M.Acq., and reinstates the licence, unless the
licence had been revoked, in which case the task is the responsibility of Pe.M.Acq.

If the vessel is sold, the owner must produce relevant documentation about the number of points
assigned to the vessel. Thereis also a procedure in case of cancellation of points for good behaviour.

As far as the allocation of points for vessels commanders, the process is defined by Ministerial decree
of 20 Jul 2017.?°' The verification procedure, the appeal procedure and the process for cancellation
of points are almost identical to the one for licence. It involves almost all of the same offices, except
for provisions relatedto registries, as the register of fishermen are separate from those of the vessels.

f. Competent authorities (sanctions and controls)
Pe.M.Acq. within MIPAAF, is responsible for the implementation of fisheries regulations.

The duty of controland monitoring and the management of the National Registry of Infringements is

entrusted to the Corps of the Port Captaincies - Coast Guard under the Ministry of Infrastructures
and Transport. However, thelawalso assigns duties of control to:

%! Unless otherwise specified, the articles mentioned in the following section all refer to this decree.
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e ThePolice.

e TheFinancial Police (Guardia diFinanza).
e Carabinieri.

e “Swornagents” (Agentigiurati).

Despite the multiple agencies involved, the majority of controls are carried out directly by, in
coordination with, or under supervision of the Coast Guard. The Coast Guard carries controls at sea,
and part of the land inspections (for example, at restaurants). The Coast Guard in turn responds to
MIPAAF for all issues related to fisheries controls, but is primarily subordinated to the Ministry of
Infrastructures and Transports for its key institutional duties, and to the Ministry of Environment for
some operations.

Due to the Coast Guard’s leading role, the data about controls carried out in Italy often refers only to

those performed by the Coast Guard itself. This fact results into an incomplete picture of controls
operations, even ifthe other agencies have only secondary roles.

g. Average length of infringement procedure

The average length of theinfringement proceduresin Italy is 87 days. The length very much depends
ontheindividual cases.

6.6.2. Controls implemented and sanctions imposed (2014-2019)

a. Types of controls implemented (sea, port, fisheries, region, etc.)

Most controls take place at landing points, rather than at sea. Italian authorities have often failed to
provide comprehensive and detailed figures about the number and type of controls conducted. The
picture of the controland sanction regimeseems incomplete due to limited data.?®

Controls take place as follows: 53
e Atsea.
e Atlanding points.
o Atfish markets and smallretailers, including streetvendors.
e Atwholesale points.
e Inlarge-scaledistributionpoints.
e Inrestaurants.

e Atairports.

%2 The authors of the study have not received any answer to the data requests sentto the Italian Ministry of Agriculture and to the Coast
Guard.

%3 Ministero delle politiche agricole alimentari e forestali (2015). Nel 2014 oltre 64 mila controlli della guardia costiera in tutta la filiera
Martina: Sicurezza dei prodotti assicurata da una capillare attivita ispettiva. 4 May 2015. Available from:
https://www.politicheagricole.it/flex/cm/pages/ServeBLOB.php/L/IT/IDPagina/8614
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Unless otherwise specified, the data in the following tables and sections arefrom the 2014 and 2016
reports on the fisheries control operations of the Coast Guard, the 2015 general report and the 2019
audition at the Chamber of Deputies on the 2018 operations of the Coast Guard.***

Table 64: Controls implemented by the Coast Guard by type (2014-2019) (Italy)

Type 2014 2015 2016 2017 2018 2019
Sea 12,388 | 12,959 | 26,118

Landing points 30,865 | 32,846 | 70,934

Fish markets 3,828 2,500 2,094

Wholesale points 2,088 1,232 1,476

Large-scaledistribution 1,390 1,250 1,849 /A Spli’;\?;/“t;/ginot /A
Restaurants 3,614 3,376 4,869

Airports 21 13 34

Street®® 5,149 4,957 9,433

Smallretail 4,986 4,199 5,506

Total 64,279 | 63,332 | 122,268 128,361

Source: Author’s compiling of Coast Guard reportsdata, 2014,2015 and 2016

266

For 2018, some data was provided to NGO ClientEarth, coveringonly the first9 months. However, these
figures only cover the number of sanctions by type of control, but do not provide data about the
absolute number of controls by type.?’
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266
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Comando Generale del Corpo delle Capitanerie di Porto Guardia Costiera Reparto lll — Ufficio Relazioni CCNP (2014). RELAZIONE
CONTROLLO PESCA 2014. Rome, Centro di controllo nazionale della pesca; for the 2016 report, see: Comando Generale del Corpo delle
Capitanerie di Porto Guardia Costiera Reparto Ill - Ufficio Relazioni CCNP (2016). DATIATTIVITA’ CONTROLLO PESCA 2016. Available from:
https://www.quardiacostiera.gov.it/stampa/Documents/RELAZIONE%20ANALISI%20COMPLESSIVA%20ANNO%202016%20PER%2 0SIT
O.pdf; for the 2019 Audition, see: Ministero delle Infrastrutture e dei Trasporti - Comando Generale del Corpo delle Capitanerie di porto
(2019). AUDIZIONE DEL 06.03.2019 PRESSO LA Xlll COMMISSIONE AGRICOLTURA DELLA CAMERA DEI DEPUTATI. Intervento del C.V. (CP) Paolo
MARZIO, del Reparto Pesca Marittima del Corpo delle Capitanerie di porto - Guardia costiera presso il MIPAAFT. Available from:
https://www.camera.it/application/xmanager/proje cts /leq 18/attachments/upload file doc acquisiti/pdfs/000/001/206/Documento C
apitanerie.pdf

Comando Generale del Corpo delle Capitanerie di Porto Guardia Costiera 3° Reparto - Piani e Operazioni (2015). Rapporto annuale attivita
operativa 2015. Rome, 2015. Available from: https://www.guardiacostiera.gov.it/attivita/Documents/Rapporto-annuale-attivita-
operativa/Rapporto%20annuale%202015.pdf

The definition in the original reports (“in strada”) is very generic and may refer to controls on vehicles or street vendors (illegal street
vendors being an issue in some parts of Italy: see for example Guardia Costiera Palermo (2019). Controlli via mare e via terra sulla filiera
della pesca. 26 May 2019. Available from: https://www.guardiacostiera.gov.it/palermo/Pages/Controlli-via- mare-e-via-te rra-sulla-filiera-
della-pesca.aspx).

Comando Generale del Corpo delle Capitanerie di Porto Guardia Costiera Reparto Ill - Ufficio Relazioni CCNP (2014); Comando Generale
del Corpo delle Capitanerie di Porto Guardia Costiera 3° Reparto - Piani e Operazioni (2015); Comando Generale del Corpo delle
Capitanerie di Porto Guardia Costiera Reparto lll - Ufficio Relazioni CCNP (2016).

ClientEarth (2018). The control and enforcement of fisheries in Italy. Brussels, London, Warsaw, December 2018. Available from:
https://www.documents.clientearth.org/wp-content/uploads/library/20 18-12-19-the-control-and-enforce ment-of-fisheries- in-italy-ce-
en.pdf, p.33
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Overall, controls at sea represent only a small part of Italian authorities’ control operations. A key issue
reported during interviews hasto do with the ease with which sanctions imposed after controls at sea
can be appealed by fishermen:**®*The collection of evidence at seais logistically more challenging,and
sometimes results in an insufficient amountof evidence beingaccumulated againstalleged IUU fishing
perpetrators. Theresult is that infringements registered at sea are too easily contested and result
in long appeals, trials, reductions or outright cancellations of sanctions.

Forthe Coast Guard, therefore, sea controls can be expensive often ineffective. Increasing controls at
sea is therefore important, but in practice it can be inefficient unless the possibility to appeal is kept
within reasonable limits.?® However another expert interviewed remarked that it is only through
more controls at sea that it will be possible to properly contrast the still-practices use of driftnets.”

b. Coverage (%) as atotal of fishing activity (catch volume, fishing trips, etc.)

In 2014, the CoastGuard carried out over 64,000 controls, assigning 4,244 administrative sanctionsand
1,007 penal ones. In total, it allocated fines for over EUR 7 million and confiscated around 800 tons of
fish products. No informationis available regarding the percentage of controlled operationsas a total
offishing activities.

In 2016, the total number of controls had almost doubled compared to 2014, reaching 122,268
controls, assigning 4,745 administrative sanctions and 743 penal ones. Despite the drasticincrease in
controls since 2014, the number of violations recorded has therefore decreased relatively to the
total number of controls. Thanks to the new measures of Law 154 the total amount of fines had
increased from over EUR 7 million to over 8 million.

The limited data available for 2018 reflect a similar proportion of sanctions per control carried out,

but also fewer penal sanctions and a considerably higher amount of fines collected, as a result of
the shift from penalto administrative sanctions determined by Law 154.

Table 65: Changes in number of controls and sanctions (2014-2019) (Italy)

Infringement type 2014 2015 2016 2017 2018 2019
Controls carried out 64,279 63,332 122,268 128,000

Sanctions inflicted 5,251 5,537 5,488 N/A 6,144 N/A
Sanctions/controls ratio 8.17% 8.74% 4.48% 4.80%

Source: Author’s compiling of Coast Guard reportsdata, 2014,2015,2016 and 2019 Chamber of Deputies audition

Experts consulted hinted at the possibility that local dynamics of intimidation, especially in some
regions, might reduce the Coast Guard’sability and willingness to carryout enough controls.?”

8 Interview with fisheries expert, 8 May 2020.

2 |bid.
70 Interview with national environmental protection NGO, 23 April 2020.

7' Interview with fisheries expert, 8 May 2020, and interview with national environmental protection NGO, 23 April 2020.
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In particular, in the past the fact that Coast Guard officers often live alongside the people they are

supposed to control has resulted in failure to prosecute violators, forcing central authorities to use
Coast Guard officers from other maritimedistrictsto conductcontrol operations.*>

At this stage, it is not possible to independently verify the extent to which this assessment reflects a
general situation in the country. However, the experts’ opinion is indeed confirmed by individual
episodes of death threats, physical attacks at sea and other intimidations directed against Coast
Guard officers, which have been reported in the media over the last few years.?”?

One of the interviewees alleged that in at least one case during the period under analysis, control
authorities in Sardinia notonly failed to protect smaller industry operatorsfromthe damage caused by
IUU fishing practices of larger operators, but actually subjected the whistle blowers to controls,
rather than the alleged offenders; the Minister, when notified, did not react.”* The expert
commented that such bad practices worsen the current situation of crisis of the fisheries sector by
pushing more and more smaller actors to quit.

¢. Identified infringements and sanctions imposed by type of infringement (including points)

The most common violations identified by Italian authorities in 2014and 2016 related to traceability
issues (1,917 sanctions imposed out of 4,244 in 2014 and 1,967 out of 4,745 in 2016) rather than
serious infringements. Traceability has also been mentioned as a key issue regarding the 2018
controls.

Traceability has often been a majorconcernfor the authoritiesand the industry. Theviolations of such
requirements undermine the sustainability of the Italian fleets’ operations due to the competition of
larger, non-EU industries and the flooding of the local market with products of unclear origin, often
fraudulently labelled as Mediterranean fish.?”> Traceability checks also help protect the industry from
competition of non-EU Mediterranean fisheries that do not face the same kind of restrictions as EU
fleets and are therefore able to sell products that are cheaper, but less sustainably-fished.?”®

Stakeholders consulted have also explained the predominance of controls that focus on traceability
issues by the need to avoid unfair competition from mis-labelled products. Besides, traceability
controls are cheaper and far easier toimplement than [UU controls, especially those at sea.?”’

72 Interview with national environmental protection NGO, 23 April 2020.

La Nuova Sardegna (2019). “Bosa, minacce alla comandante della Guardia Costiera”. La Nuova sardegna, 6 September 2019. Available
from: https://www.lanuovasardegna.it/oristano/cronaca/2019/09/0 6/news/bosa- minacce-alla-comandante-della-quardia-costiera-
1.17877342; Guardia Costiera Augusta (2017). Arresto in flagranza di un soggetto, per i reati di oltraggio e minaccia a Pubblico Ufficiale,
operato dalla Capitaneria di Porto-Guardia Costiera di Augusta congiuntamente alla Compagnia Carabinieri di Augusta — Sequestro di circa
1,000 metri di rete in. 3 March 2017. Available from: https://www.quardiacostiera.gov.it/augusta/Pages/030317-ARRESTO.aspx; Positano
News Redazione (2019). “Castellammare. Indagato il 48enne stabiese che aggredi un militare della Capitaneria di Porto”. PositanoNews.it,
14 November 2019. Available from: https://www.positanonews.it/2019/11/castellammare-indagato-48enne-stabiese-aggredi-un -
militare-della-capitaneria-porto/3342853/; La Gazzetta del Mezzogiorno Redazione Online (2018). “Pesca a strascico, il grande fratello
inchioda 11 barche: in cella comandante di peschereccio”. La Gazzetta del Mezzogiorno, 17 September 2018. Available from:
https://www.lagazzettadelmezzogiorno.it/video/gdm-tv/105859 5/pesca-a-stras cico-il-grande-fratello-inchioda-11-barche-in-ce lla-
comandante-di-peschereccio.html

Interview with national environmental protection NGO, 23 April 2020. During the interview it was also reported that there have been
several cases of Coast Guard officers deliberately warning fishermen of impending “unannounced” controls to give them an opportunity
to hide evidence of IUU fishing violations. As these episodes allegedly took place before the period underanalysis in this essay, they are
reported here only for context.

Coast Guard, 2014 Report on fisheries control.

Interview with fisheries expert, 8 May 2020.

27 Ibid.
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Lastly, major issues appear to exist with regards to Italian authorities’ ability or readiness to prevent
the import of fisheries products from yellow-carded third countries, despite the focus of controls
on traceability. In 2018 a coalition of NGOs studied the rise in import volumes from such countries in
combination with increased trade from Italy to other EU Member States, and hypothesised that “due
toless stringentimport controls underthe IlUU Regulation, Italy was seen as an entry pointfor seafood
destined for other EU countries”, arguing for “the need for all Member States to introduce robustand
effective import controls at their borders. If just one country becomes an easy access route for high-
risk products, consumers from any European Member State may be unknowingly buying products
originating from a potentially illegal source”.?”®

The following Table 66 shows the data provided by the Italian authorities regarding the number of
infringements identified per type of infringements. It is worth noting the substantial number of
infringements identified for fishing in a closed area or during a closed season, without or after
attainment of a quota or beyond a closed depth (2,591 cases between 2014 and 2019). Besides, it is
important to note that the number of infringementsreported by the Italian authorities do not always
coincide with thefigureincluded in the report of ClientEarth.””” For the purpose of this case study, we
have considered both figures, when possible.

78 QOceana (2018b). Increased imports of seafood products to Italy following the yellow-carding of third-countries. 6 February 2018. Available
from:
https://eu.oceana.org/en/blog/increased-imports-seafood-products-italy-following-yellow-carding-third-countries

2% (ClientEarth (2018).
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Table 66: Serious infringements per type of infringement (2014-2018) (Italy)

Type of infringement

No. of cases

Not fulfilling its obligations to record and report catch or catch-related data,

including data to be transmitted by satellite vessel monitoring system. 1,209
Use of prohibited or non-compliant gearaccording to EU legislation. 1,434
Falsification or concealing its markings, identity or registration. 298
Concealing, tampering with or disposal of evidence relating to an investigation. 71
Taking on board, transshipping or landingundersized fish in contravention of 698
thelegislation in force.

Carrying out fishing activitiesin the area of a regional fisheries management

organisationin a manner inconsistent with or in contraventionofthe 0
conservationand management measures of that organisation.

Fishing without a valid licence, authorisation or permitissued by the flag State 123
or therelevant coastal State

Fishingin a closed area or during a closed season,without orafter attainment

2,591

ofa quotaor beyond a closed depth

Directed fishing for a stock which is subject to a moratorium or for which

. . 136
fishing is prohibited.

Obstruction of work of officials in the exercise of their duties in inspecting for

compliance with the applicable conservation and managementmeasures; or 180
the work of observers in the exercise of their duties of observing compliance

with the applicable Union rules.

Transhipping to or participating in joint fishing operationswith, supportor

resupply of fishing vessels identified as havingengagedin IUU fishing under

Regulation (EC) No 1005/2008, in particular those included in the Union IUU 0
vessellist orin the lUU vessellist of aregionalfisheries management

organisation.

Use of afishing vesselwith no nationality and thatis therefore a stateless vessel 0
in accordance with international law.

Fishing, possession, transhipment, landing, transport and marketing of the

species whose captureis prohibited at any stage of growth, in violation of the 96
legislationin force.

Direct fishing of fish stocks for which fishing is suspended for the purpose of 55
restocking for therecovery of the same.

Violation of the obligations established by the European and national 2
regulations in force concerning the landing obligation.

Total 6,893

Source: Data provided by the Italian authoritiesin response to the Survey questions

d. Sanctions imposed and points attributed

The Table 67 below shows the number of sanctionsimposed per type of infringementand thenumber
of points attributed according to the information provided by the Italian authorities. Besides, the
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authorities have reported that they have imposed a total number of 118 suspensions of fishing licences
forthe 2014-2019 period

Table 67: Sanctions imposed per type and points attributed (2014-2018) (Italy)

No. cases with .
Ar1E . No. cases with
Type of infringement sanctions .
q points
imposed
Not fulfilling its obligations to record and report catch or catch-
related data, including data to be transmitted by satellite vessel 1,209 905
monitoring system.
Usg of prohlblted or non-compliant gear according to EU 1434 178
legislation.
Falsification or concealing its markings, identity or registration. 298 58
Concealing, tampering with or disposal of evidence relating to an 71 50
investigation.
Taking on board, transshipping or landing undersized fish in
- A 698 293
contravention of the legislation in force.
Carrying out fishing activities in the area of a regional fisheries
management organisation in a manner inconsistent with orin 0 0
contravention of the conservation and management measures of
that organisation.
Fishing without a valid licence, authorisation or permitissued by
123 57
the flag State or the relevant coastal State
Fishing in a closed area or during a closed season, without or
. 2,591 1,417
after attainment of a quota or beyond a closed depth
Directed fishing for a stock which is subject to a moratorium or 136 104
for which fishing is prohibited.
Obstruction of work of officials in the exercise of their duties in
inspecting for compliance with the applicable conservation and
management measures; or the work of observers in the exercise 180 114
of their duties of observing compliance with the applicable Union
rules.
Transhipping to or participating in joint fishing operations with,
support or resupply of fishing vessels identified as having
engaged in IUU fishing under Regulation (EC) No 1005/2008, in 0 0
particular those included in the Union IUU vessel list or in the IUU
vessel list of a regional fisheries management organisation.
Use of a fishing vessel with no nationality and that is therefore a 0 0
stateless vesselin accordance with international law.
Fishing, possession, transhipment, landing, transport and
marketing of the species whose capture is prohibited at any stage 96 12
of growth, in violation of the legislation in force.
Direct fishing of fish stocks for which fishing is suspended for the
. 55 20
purpose of restocking for the recovery of the same.
Violation of the obligations established by the European and ) )
national regulations in force concerning the landing obligation.
Total 6,893 3,210

Source: Data provided by the Italian authoritiesin response to the Survey questions

The following table shows the economic impact of the sanctions imposed. The data do not coincide
exactly with the data provided by the national authorities, however they are significant for showing

the different weight of administrative and penal sanctions.
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Table 68: Sanctions type and economic impact by year (2014-2018) (Italy)*°

Sanction type 2014 2015 2016 2018
Administrative 4244 4548 4745 5,658
sanctions

Penal sanctions 1,007 989 743 486

Amount of sanctions EUR 7,330,250 EUR 7,356,928 EUR 8,287,317 | EUR 12,347,145 2*

Confiscated catch (kg) 787,141 602,695 762,054 460,000%

Confiscated

283
undersized catch (kg) N/A N/A N/A 12,000

Source: Author’s compiling of Coast Guard reportsdata, 2014,2015,2016,and 2019 Chamber of Deputies audition?84

The 2018 report by ClientEarth reports different figures for the first 9 months of 2018: 3,312
administrative sanctions, 296 criminal ones, 184,106 kg of confiscated products and EUR 7,968.921 in
fines. This would suggest thatup to40% of the total of administrative and penal sanctions, 35% of fines,
and as much as 59.9% of the confiscation were imposed in just three monthsof 2018, i.e. the October-
December period nor covered by the report. This suggests eitheran issuein the way the Coast Guard
provided data to ClientEarth, or a delay in data recording, especially about confiscations, resultingin a
significant under-counting of data for the first9 months.

e. Number of sanctions related to the number of controls

Available information aboutthe number of sanctions related to the number of controls is provided in
section 6.6.d.

%0 Data for 2017 and 2019 are not available

1 Approximate estimate provided by Coast Guard officials, 2019, in Ministero delle Infrastrutture e dei Trasporti Comando Generale del

Corpo delle Capitanerie di porto (2019).

Only approximate estimate was provided.

Only approximate estimate was provided.

%4 Comando Generale del Corpo delle Capitanerie di Porto Guardia Costiera Reparto lll - Ufficio Relazioni CCNP (2014); Comando Generale
del Corpo delle Capitanerie di Porto Guardia Costiera 3° Reparto - Piani e Operazioni (2015); Comando Generale del Corpo delle
Capitanerie di Porto Guardia Costiera Reparto lll — Ufficio Relazioni CCNP (2016); Ministero delle Infrastrutture e dei Trasporti - Comando
Generale del Corpo delle Capitanerie diporto (2019).
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6.7. Lithuania

6.7.1. Legal framework

a. Overview

Within the context of the Lithuanian economy, fisheries constitute a secondary source of income; as
Lithuaniais the smallest of the countrieson the Baltic Sea by size of the territorial waters and exclusive
economic zone, the number of companies operating in the fishing industry is low. Most of them are
concentrated in a few port towns (Klaipéda, Nida and Palanga) along the same stretch of Baltic Sea
coast, characterised by limited variation in ecosystemsand available resources.

The overwhelming majority of Lithuanianfisheries operators in the Baltic Sea have historically focused
onthe Sprattus sprattus (sprat) and Clupea harengus membras (herring) species. This has become even
more apparent after the ban on Eastern Baltic Gadus morhua (Cod) fishing reduced its catch to almost
zeroin 2019. As of 2019 Sprattus sprattus and Clupea harengus membras make up 99.14% of all catches
of the Baltic fleet (in ton), in constant percentage growth since at least 2013 (when they represented
82.37% of the tonnes of catch).?* Lithuanian legislators therefore do not face the challenges of other
Member States who have to adjust theirfisheries legal framework to the different conditions of highly
diversified fleets operating in different environments.

The long distance fleet accounts for considerably more kW and GT than the Baltic Sea fleet, but it is
small in size: 6 vessels of which 5 currently operational.?® The main vessel flying Lithuanian flag is
however the highly controversial "Margiris" super trawler, which alone accountsfor over 26% of the GT
ofthe entire Lithuanian fishing fleet, and over 30% of the GT of the long-distance fleet.?’

The Lithuanian legal system is mostly based on the Amendments No. XII-397 of 20 June 2013 to the
Law on fisheries N. VIII-1756 of 27 June 2000. Additional amendments were approved with the
Amendments to the Fisheries law No. XII-2532 of 29 June 2016. Legal changes were discussed in
2018 following consultationswith industry stakeholders, aimingto introduce legal changesin 2019 or
2020.% However this did not result in any modifications, and the concerns of the industry were left
unaddressed.?®

Additional provisions regulating the responsibility of vessel commanders were introduced with the

Law on procedures of approval, entry into force and implementation of the Code of
Administrative Offences N. X1l-1869 of 25 June2015.

Lithuanian authorities initially faced issues establishing a point systemfor commanders, as this figure
was not regulated by law. They had to agree with the Lithuanian Transport Safety Administration,
engaged in the certification of seafarer, to establish the legal ground for this profession. Furthermore,
the Ministry of Agriculture did not consider the suspension of commanders’ licenses to be a
proportionate punishment.*°

25 Zuvininkystés tarnyba (2020). ZUVININKYSTES TARNYBA PRIE LIETUVOS RESPUBLIKOS ZEMES UKIO MINISTERUJOS 201 9 METY VEIKLOS
ATASKAITA. 2020 m., Klaipéda. p. 11

Interview with Fisheries Service official, 19 May 2020.

"Margiris" has a GT of 9.499 and measures 142 meters. Data from: Ross, M. (2012). “Super trawler: destructive or sustainable?”. ABC, 13
September 2012. Available from: https://www.abc.net.au/news/2012-08-15/super-trawler-debate/4200114?nw=0 Data on the fleet from
Zuvininkystés tarnyba (2020).

Bikauskaité, D. (2018). “Zvejybos jmonés susikibo dél kvoty Baltijos jaroje: kiekviena lenkia jstatyma j savo puse”. Alfa.lt, 16 April 2018.
Available from: https:/www.alfa.lt/straipsnis/50281159/zvejybos-imones-susikibo-del-kvotu-baltijos-juroje-kiekviena-lenkia-istatyma-i-
savo-puse

Interview with industry stakeholder and fishing companies association leader, 9 April 2020.

Written communication with Lithuanian authorities, 23 Mar 2020.
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b. Laws and date of entry into force

The Fisheries Law was adopted on 27 June 2000 and amended multiple times over thefollowing years.
Asfar as the sanction system is concerned, the relevantamendmentswere adopted in 2013 and 2016.

The originallaw entered into force on 12 July 2000, while the 2013 Amendmentsentered into force on
1 July 2013, and the 2016 amendments entered into force on 15 July 2016. Additional minor
amendmentswere adopted at various stages for individual articles.

The 2015 amendmentsto CAO regulatingthe point system forcommanders was approved on 25 June
2015, and entered into force on 10 July 2015.

The versions currently in place of the two legislative acts, which will be referred to throughout this case
study, are the Consolidate Version of 1 January 2020 for the Fisheries Law and the 2013 Amendments,
and the Consolidated Version of 3 April.

¢. Maximum and minimum penalties laid down in the law

Serious violations in Lithuanian law are defined by referring directly to the relevant EU legislation: EC
regulations 1005/2008 and 1224/2009 and Annex XXX of Commission Regulation (EU) No. 404/2011.
They arealso listed in Art 57 of the Fisheries Law.

However, the serious infringementsare considered as such only if at least one of these key criteria is
satisfied:*"

e Damageto maritimeresources caused by the violation amounts to at least 50 times the BBND
(Bazinis bausmiy ir nuobaudy dydis, minimal threshold for fines, which at the moment
amountsto EUR 50).

e |UU activities resultin catch or sales worth at least 10 BBND.

e Catchresulting from violations amountsto more than 10% (margin of error) and is worth more
than 10times the BBND.

e Landingobligationsare not fulfilled.

e Quotasareexceeded by morethan 10%.

e Engine power is exceeded by morethan 10%.

o Documents have been falsified, tampered with, or investigations have been obstructed.
e Anattempt has been madeto hide or conceal theidentifying numbers.

e Commercialfishing was conducted without licence or in violation of its conditions.

e Commercial fishing involved prohibited species, or was conducted during a prohibited time
period.

e Any fishing activity was carried out using or in collaboration with boats in the IUU register or
the lUU register of regionalfisheries management organisation.

' Art. 53 of the Fisheries Law, points 1-14, as updated by the 2013 and 2016 Amendments.
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o Theworth of the catch or the unreported portion of the catchamountsto more than 10% the
average monthly revenuesof the business entity calculated over the previous 12 monthsand
resulting from fisheries-related activities.*?

e Theviolation constitutesthe thirdrepeatedoffensein a period of three years.

The presence of pre-requisites for serious violations to be considered as such does not appear to
undermine the deterrence power of the sanctions system. Small industry stakeholdersare aware of the
existing sanctions and clearly feel a strong need to take them into account and comply when
operating.?® Lithuanian authorities consulted remarked that the sanctions systemis applied very
strictly, partly because the officers and institutions involved in controls stillabide by a severe policing
mentality derived from Soviet times.?*

All serious violations warrant a fine as a primary sanction.? Fines mustamountto atleast twice the
full value of the products involved in the violation of IUU fishing regulations, but no more than 5
times the fullvalue. In case of reiterated infringement the thresholdsare increased:from a minimum

of 2 and a maximum of 5 times to a minimum of 5 and a maximum of 8 times the value of the
products.

Therefore, in general, Lithuanian law does not set pre-determined fine thresholds, using instead
the specific circumstances of the violation as a basis for the calculation of the sanction. The
responsibility fordetermining thevalue of the product falls on the officials of the Ministry of Agriculture
in case of violations resulting from fishing activities, and on Customs officials in case of import of
products resulting fromIUU fishing.?*

In case no fishing products were achieved ortraded, thefineis calculated as 1% to 5% of the revenues
of the legal person derived from fisheries activity (calculated based on the previousfiscal year). In case
anlUU fishing violation that did not resultin any catch is committed by a new company that has not
yet completed afullfiscal year of activity, Art. 57.5 defines alternative methods for calculatingthefine.
These are not reported here as theyare almostneverused, dueto the scarcity of new companies in the
fishing industry in Lithuania.

By default, thefineis set at the averagebetween the minimum and maximum thresholds. Attenuating
or aggravating circumstances®’ are used to determine theamountofthe fine:?*®

e Attenuating circumstances include collaboration with investigators, and voluntary
prevention or remedying of the damage caused.

e Aggravating circumstances include hiding the serious infringement or obstructing
investigations; failing to stop the violation when ordered to do so; repeatingthe same offence
within 5 years, or committing two or more offences of a different kind over the same time
period; carrying out a violation for over 15 days; causing a damage equal to more than 1,000
times the BBND (i.e., at the current level,a damage of EUR 50,000); committing a violation that
resultsin 6or 7 points as per Annex XXX of Commission Regulation (EU) No.404/2011.

2 If the business entity was not operational in the previous 12 months, the amount is calculated by looking at the available months of

operation.

Interview with industry stakeholder and fishing companies association leader, 9 April 2020.

Interview with Fisheries service officials, 13 May 2020.

% Art 57, points 1-3 of the Law on Fisheries, In accordance with Article 44(2) of Regulation (EC) No 1005/2008.
2 Art. 57.4

»7 Defined by Art.57.10 and 11 of the Fisheries Law.

% |f the application of the fine results in overall losses for the company, the fine is reduced.
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In addition, the licence holder is required to pay compensation for the damage to the marine
environment concerned, also depending on the value of the fishery products obtained by committing
the serious infringement (or to the same rule based on averageannual income).

The level of sanctions is different for licence holders held liable for a serious infringement and for the
master of the vessel. For masters of vessel the minimum fineis EUR560 and a maximum fine is set at

EUR 4,400 depending on the gravity and repetition of the infringement, based on the number of
points in. Annex XXX of Commission Regulation (EU) No.404/2011. Fines for vessels commanders are
regulated by Art.301, points 1-11. Asummaryis provided in Table 69 below.

Additional sanctions can be imposed by competent authorities:
e Confiscation of catch, gear and/orrevenues deriving fromthe violation.
e Revocation ortemporarysuspension of the fishing licence.
e Withdrawal of the status of approvedeconomicoperator.

These sanctionscan beimposed if there are two or more aggravating circumstances orif the following
conditions apply:

e Gearis confiscated ifit is notin line with European regulations.

e Catch and revenues are confiscated if the catch is not declared according to EU legislation
regarding IUU fishing.

e The status of approved economic operator can be revoked if the violation took place at the
level ofimport of products resulting fromIUU fishing.

e For the suspension or revocation of the licence, Lithuanian law refers verbatim to the
measures defined by EU law at Art. 92.3 of Council Regulation (EC) No 1224/2009 of 20
November 2009 and Art. 129 of Commission Implementing Regulation (EU) No 404/2011 of 8
April2011.

d. Application of the penalty point system

The process of allocation of points to licence holders is described in Art. 59 of the Fisheries law, while
for vessels commandersthe procedureis described at Art.61.

The allocation of points to licence holders results also in the allocation of points to the vessel. The
commission thatinvestigatesthe violationassigns points following the conclusion of the procedure.

Points are assigned both to the licence holder and to the vesseland in case of sale of the vessel they
aretransferred to the buyer.?*

Lithuanian law does not explicitly define the thresholds for temporary licence suspensions. When
consulted on this point, Lithuanianauthorities clarified that:3*

e Thelicence can indeed be suspended or withdrawn, as defined in Article 60 of the Law on
Fisheries, but the country has not set the thresholds of points for the licence holders and
simply included the reference to Article 129 of Regulation No.404/2011.

2 Section Ill, Art. 11 of Order Nr.3D-551
3% Email communication with Lithuanian authorities, 20 May 2020.
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Table 69: Summary of serious infringements points and fines (Lithuania)

Seriousinfringements Annex XXX of Regulation (EU) No.404/2011 Points Min.fine Max.fine AL AL
commander
EUR 560-1,200, or
1 Not fulfilling its obligations to record and report catch or catch-related data 3 . EUR 1,000-2,000
2timesthe doff
lue of the (repeated offences)
N et EUR 1,200 - EUR 1,700;
2 Use of prohibited or non-compliant gear according to EU legislation 4 pre . 8 timesthe EUR 1,750-2,600
obtained with
. value of the (repeated offences)
—— — - - - - - the violation, or
3 Falsification or concealing its markings, identity or registration 5 1% of the products, or
4 Concealing, tampering with or disposal of evidence relating to an investigation 5 revenues of the 5% of the
5 | Taking on board, transhipping or landing under-sizedfishin contravention of the 5 juridical subject | C ende: EUR 1,700-2,8000r
legislationin force derived from EUR 2,300-3,200
- — — - - - - - fi ) . (repeated offences)
6 Carrying outfishing activities in a manner inconsistent with orin contravention of 5 isheries activity
the conservation and management measures of that organisation
EUR 3,000-3,4000r
7 Fishing withouta valid licence, authorisation or permit 7 EUR 3,400-4.400
Asinfringements thatresultin |__(repeated offences)*"’
Fishing in a closed area or during a closed season, without or after attainmentof a Gor7 pqmtsa_lways constitute EUR 2,300-2,900or
8 Uota or bevond a closed denth 6 aggravating circumstances, the EUR 2,800-3,900
a Y P fine is setat the highest (repeated offences)
9 Directed fishing for a stock which is subject to a moratorium[...] 7 threshold: 8 times the value of
10 | Obstruction of work of officials / observers 7 the products, or 5% of the EUR 3,000-3,400or
11 Transhipping to or participating in joint fishing operations with, support or 7 revenues. EUR 3,400-4,400
resupply of fishing vessels identified as having engaged in [UU fishing (repeated offences)
12 | Use of a fishing vessel with no nationality 7

Source: Lithuanian Fisheries Law and CA

o 302

301
302

This does not include circumstances in which “fishing without a valid licence” happens when fishing whilst licence is suspended. In these cases, sanctions: EUR 3,600-4,000.Art. 301.11 CAO.

Lietuvos Respublikos Zuvininkystés jstatymas. Suvestiné redakcija nuo 2020-01-01. Available from: https://e-seimas.Irs.It/portal/legalAct/It/TAD/TAIS.104591/asr and Lietuvos Respublikos administraciniy
nusizengimy kodekso patvirtinimo, jsigaliojimo ir jgyvendinimo tvarkos jstatymas. Lietuvos Respublikos administraciniy nusizengimy kodeksas. Suvestiné redakcija nuo 2020-05-26 iki 2020-06-30. Available

from: https:/e-seimas.lrs.lt/portal/legalAct/It/TAD/b8d908c0215b11e58a4 198cd62929b7a/asr
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e Lithuanian authorities interpreted Regulation 404/2011 as stipulating that it is enough to
reach the lower limit of the number of points to make it possible to apply an additional
sanction of suspension or withdrawal of the fishing licence.

e Accordingtotheirinterpretationifalicence holder accumulates, forexample, 19 points from
16, he has already achieved 18 points, andhis licence shall be suspended forthefirst timefor
2 months.

e If a number of points automatically trigger the second suspension of the licence, it shall be
suspended for 4 months, and so on until permanent suspension in accordance with Artide
92(3) of Control Regulation.

Once points are assigned, the Fisheries Service is in charge of transferring them to other business
entities in case of sale or transfer of the vessel to which points have been assigned.

The application of points for vessels commanders results in the suspension of the licence with the
following modalities:

e Uponachievement of 18- 35 points: 2 months suspension.
e From36to 53 points:4 months suspension.

e From54to71 points:8 months suspension.

e 72 ormorepoints: 12 months suspension.

Points are removed if the commander doesnot commit anyviolationsin the three yearsfollowing the
last serious offence.’®

The Lithuanian Transport Safety Administration is in charge of recording of licence points in view
of an eventual suspension for vessel commanders.3* However, the actual allocation of points and
withdrawal of licence remains the responsibility of the Fisheries service.**

Industry stakeholders remarked that the point system is applied in a way that leaves room for
misunderstandings. Industry operators are not always fully aware of the reasons and conditions for
theallocation of points, and sometimes struggle tosee the logic behindthe point system.** However,
given the limited number of points assigned over the years in practice this scenario is likely to affect
only avery smallnumber of operators.

Other stakeholders noted that rather than a complex system of points and suspension upon
accumulation of certain points thresholds, it might be easier to proceed directly to a temporary
suspension or revocation of licences for serious infringements. However, they also appreciate and
understand that the point system allows people to recognise the mistakes made, and adjust their
behaviour accordingly. They admittedthat existingregulationsand sanctionsare both necessary and
beneficial for the sustainability of resources.*”’

Based on the feedback from the industry and in light of the limited number of points assigned over
theyears, thevalue of the pointsystemin the Lithuanian context seems to be more about its function
as a rehabilitation and education tool rather than for deterrence or punishment.

3% Fisheries Law, Art. 61.3, following 2016 Amendments

304 Email communication with Lithuanian authorities, Mar 2020; confirmed in interview with Fisheries Service officials, May 13 2020.
395 Order Nr.3D-551, Section 1, Art. 3

3% Interview with industry stakeholder and fishing companies association leader, Apr 9 2020.

%7 Ibid.
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6.7.2. Infringement procedures

a. Brief description of the procedure

The procedure for the application of points and other sanctions is defined through the procedure
described at Arts. 54 and 55 of the Fisheries Law, following changes in the 2016 Amendments. The
process ininformed by Art.301 of the Code of Administrative Violations of the Lithuanian Republic. A
Ministerial ordinance, OrderNo.3D-55from 26 September 2016, further definesthe process.

Sanctions can beimposedin the form of warnings (which isimmediatelyissued), points, fines, and/or
obligation to refund damages; these areimmediately effective. There is a timeframe for appealing, in
which case the sanction is suspended until the completion of the judicial process.*®

Sanctions can be applied to individual seafarers; points can also be applied to the vesselitself, while
sanctions entailing payment for damage to the environment are usually imposed to the
company.3%

Fisheries Control Agents, onceregistered a violation, have the possibility to:
e Imposetheinterruption of fishing activities.
e Redirectthefishing vesselto port.
e Holdthevehiclesinvolvedin the violation forinspection.
e Confiscatecatchandgear.
e Holdthevessel.
e Suspendthefishing licence.

Upon decision to apply one of the above-mentioned measures, officials take note of the following,
for further investigation:

e Seriousnessofthealleged violation.

e Impactoftheviolation on maritime resources.
e Duration of violation.

o Whetherthe offenceis repeated or not.

e Previous violations.

e Cooperation with officials

e Losses/damage avoided.

In light of these circumstances, a protocol is prepared.’’ The protocol must be passed, within three
days, to a commission or officers. The protocol mustinclude:

e Dateand place ofthe compilation of the protocol.
e Function,name and surname of the compiler of the protocol.

e Dataaboutthebusinessentity associated to the violation.

3% Interview with Fisheries service officials, 13 May 2020.
39 Interview with Fisheries Service officials, 13 May 2020.
319 Arts. 54 and 55 of the Fisheries Law.
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e Date,timeand description of the serious violation.

o Referencetotherelevantarticlein EU Regulation No. 1224/2009 or No.1005/2008 that defines
the serious violation.

e Otherinformation, suchas contact details of witnesses.

The protocol has to be signed by therepresentative of the businessentityand in case of refusal to do
so, this is noted in the protocol itself. Violators have the possibility to include statements to explain
their position and the circumstances of the violation in the protocol.

Theinitial investigation of the violation is conducted as follows:

e A commission is set up, upon deliberation of the head of the Fisheries Service, including
agents of the fisheries control service and any other relevant officers of the Fisheries Service.

e In case theviolationinvolvesimport or export of goods, then the responsibility for theinitial
investigation falls on customs officials.

o TheFisheries Service defines the times and procedure of the Commission’swork.

The timelines of the procedure are defined under section 6.6.2.c. As to the procedure itself, the
assessment of the evidence of the violation takes placein a public form, but it can be carried outina
private form if the trial would disclose confidential corporate information. The investigation results
either in the assignation of sanctions - including points for the fishing licence - and confiscation
of catch and gear, or the acquittal of the incriminated.

The procedure for infringement s clearly detailed in the law and appears to leave limited room for
misinterpretations. The process for licence suspension is not entirely clear in the law but uniformly
followed in practice. Lithuanian authorities themselvesrecognise that the legal process is defined in
unambiguousand unequivocal ways.*"

b. Competent authorities (sanctions and controls)

Fisheries control falls under the responsibilities of the Fisheries Service under the Ministry of
Agriculture (Zuvininkystéstarnyba prie Lietuvos Respublikos Zemés Gikio ministerijos).

Within the Fisheries Service, three separate divisionsare responsible for controls:*'2

e The Fisheries Monitoring and Control Division controls information systems used to
monitor all fisheries control and verification of long-distance fleets (6 vessels - 5 currently
operational). Responsible for controls using electronic recording logbook and VMS systems.
Since March 2020 itis also in charge of engine power controls.

e The Baltic Sea Fisheries Control Division is responsible for every activity in the Baltic and
recreationalfisheries.

e The Fisheries Compliance and Enforcement Division, which is mostly responsible for
distributing quotas and was also taking care (until March 2020) of monitoring the fishing
fleet's engine capacity, regardless of where the vessel operates.

3 Interview with Fisheries Service officials, 13 May 2020.

312 Details about the roles of the Divisions were provided during interview with Fisheries Service official, 19 May 2020.
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The Fisheries Service coordinates control operations through its Fisheries Control Agents. Agents
are responsible for carrying out most of the controls. Additional control roles are delegated to the
Customs Officials, in charge of controls over imported or exported goods.

The authorities responsible for investigating violations and applying sanctions following the
investigative procedure are defined by Art 55 of the Fisheries Law and they include a commission of
Fisheries Service officers and agents, or custom officials when applicable. If needed, they can refer the
decision on each case to each other.?* The Fisheries Serviceis also in charge of managing the system
torecordtheinfringements, the imposed sanctionsand assigned points.

The relationship between fisheries authorities and industry operators appears to be constructive,
especially for long distance industry operators, who are very cooperative with authorities.*' The
officials responsible for long-distance fisheries control cooperate by conducting surveyson the quality
ofresponses they get fromthe fisheriesmonitoring service.

The situation with the Baltic Seafisheries is partly different: the smaller operators of the Baltic fleet are
far more vulnerable to theimpact of even minor changes in the amount of resources theyare allowed
to exploit. Inrecent years they have been struggling more andmorebecause of therestrictions. There
is growing dissatisfaction because of lack of income. Because of the Gadus morhua fishing ban,
which has hit hard on industry operators for part of 2019 and will continue doing so for 2020 and
beyond. Part of the fishing fleet will have to be phased out after reaching an agreement on
compensations.

A separate but crucial note is needed regarding the super trawler "Margiris", at the centre of
considerable controversyin 2014 in Australia and, more recently,in Ireland and the UK:*"> As"Margiris"
operates globally and usually docks outside of Lithuania, the responsibility for monitoring its
operations falls upon multiple countries’ authorities. Lithuanian Fisheries Service officers inspected it
most recently in 2017 and 2019. Inspectionstookplace in ljimuiden (the Netherlands) alongside Dutch
inspectors. In both occasionsno violations were registered.*'®Irish and British authoritiesinspected it
in 2015 and 2019, again without registering violations, although in both circumstances high rates of
dolphins stranding and other types of severe environmental damage were alleged to be linked to the
ship’s operation.?”

33 Art. 55.8 Fisheries Law.

314 Interview with Fisheries Service official, 19 May 2020.

315 Greenpeace (2014). Monsters of the oceans: 7 criminal super trawlers that threaten our waters. 19 November 2014. Available from:
https://www.greenpeace.org.au/blog/monsters-oceans-7-criminal-super-trawlers-threaten-waters/; TheJournal (2015). “A super trawler
banned from Australia is back in Irish waters”. TheJournal.ie, 13 January 2015. Available from: https://www.thejournal.ie/super-trawler-
margiris-west-coast-ireland-1878199-Jan2015/; Bird, S., Horton, H. (2019). “Trawler 14 times the size of UK fishing boats is plundering fish
from British waters before Brexit”. The Telegraph, 4 October 2019. Available from: https://www.telegraph.co.uk/news/2019/10/04/traw ler-
14-times-size-uk-fishing-boats-plundering-fish-british/. The fishing capacity issues derive mostly from its ability to remain at sea for
longer periods of time than average trawlers, rather than the length of nets or capture capacity per se.On this point: Serong, J. (2012).
SUPER TRAWLER: The Curious Case of The FV Margiris. CoastalWatch, 17 September 2012. Available from:
https://www.coastalwatch.com/environment/10868/super-trawler-the- curious-case- of-the-fv-marqiris

316 Zuvininkystés taryba (2017b). Zuvininkystés tarnybos Zvejybos kontrolés pareiganai dirba ir limuideno (Nyderlandai) uoste.10 March 2017.
Available from: http://zuv.lt/index.php?4153181524; Zuvininkystés taryba (2019b). Patikrintas vienas didziausiy 2vejybos traleriy - laivas
JMargiris”. 5 November 2019. Available from: http://zuv.lt/index.php?1841672151

37 TheJournal (2016). “Foreign supertrawlers blamed for 'dolphin carnage' off Irish coast”. TheJournal.ie, 4 March 2016. Available from:
https://www.thejournal.ie/stranded-dolphins-trawlers-2641304-Mar2016/; Evelyn, R.(2019). “The supertrawler just 14 miles off Brighton
capable of landing 6,000 tonnes of fish”. [TV, 3 October 2019. Available from: https:/www.itv.com/news/2019-10-03/the-super-traw ler-
just-14-miles-off-brighton-capable-of-landing-6-000-tonnes-of-fish/
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c¢. Average length of infringement procedure

Exact information regarding the average length of the infringement procedure is not available, but
Lithuanian authorities indicate a 1-month time period for the conclusion of all of the procedures for
serious infringements. This is within the 40 working day limit, defined by the law?®'®as maximum time
for the completion of the procedure.

Authorities consider the infringement procedurein Lithuania to be suitably designed to guarantee a
rapid conclusion and avoid protracted legal proceedings.Onlyin rare casesthelegal process has taken
longer times of up to halfa year.?"

The application of sanctions has a time limit. No sanctions can be imposed if more than 5 years have
passed since the violation was committed and more than 3 years since it was registered*® (although
Fisheries service officers remarked that they stick to a 2-years maximum limit).3*'

During theinvestigation itself, the presentation of additional evidence against the accused results in
theallocation of 5 additional days to allow the accused to respond; condemned business entities can
appeal within 20 days.?*

6.7.3. Controls implemented and sanctions imposed (2014-2019)

a. Types of controls implemented (sea, port, fisheries, region, etc.)

Lithuanian authorities release a yearly report on control operations. Reports are highly detailed and
publicly available, providing transparent information about the Fisheries Service’s work, often
including yearly informationdivided by quarters of operation. A considerable amountof information
provided in the reports focuses however on internal waters fishing, due to the importance of the
sector.

Despite the focus on internal waters, the available data on maritime fisheries is sufficient to draw a
picture especially for the last two years of the period of analysis.

Thetable below indicates the number of controls conducted by type for the last two years.

Table 70: Number of controls per year by type of control (2018 -2019) (Lithuania)

Type of control 2018 2019

Landing from vesselsoperating in the Baltic Sea - over 24 meters 91 52
Landings from vessels operatingin coastal area (8-15 meters) 52 20
Landings from vessels operatingin coastal area (up to 8 meters) 83 74
Vehicles controls 29 16
Controls atsea 101 80
Recreationalfishing 786 995

318 Art. 55.3 of the Fisheries Law.

39 Interview with Fisheries Service officials, 13 May 2020.
30 Art. 55.3 of the Fisheries Law.

321 bid.

322 Art. 56 Fisheries Law.
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Type of control 2018 2019

Planned controls at facility 11 11

Aerial controls - 9

Unplanned checks - 4

Controls within EU shared plan or EU-Canadajoint controls 35 -

Total 1,188 1,261
Source: Author’s compiling of Fisheries Service yearly reports data, 2018-201 9323

Most types of controls have decreased in 2018 and 2019, while those on recreational fishing have
drastically increased and are likely to increase further.*** It is however note-worthy that controls at

sea, despite a decline of over 20%, have notdecreased asdrastically as other controls.As a percentage
of controls, they havein fact increased; for clarity, this includes only professional fisheries), as have

controls atlanding points for smaller vessels:

Table 71: Type of controls on professional fisheries (%) (2018-2019) (Lithuania)

Type of control 2018 2019
Landing from vesselsoperating in the Baltic Sea — over 24 meters 23% 20%
Landings from vessels operatingin coastal area (8-15 meters) 13% 8%
Landings from vessels operatingin coastalarea (up to 8 meters) 21% 28%
Vehicles controls 7% 6%
Controls at sea 25% 30%
Planned controls at facility 3% 4%
Aerial controls 0% 3%
Unplanned checks 0% 2%
Controls within EU shared plan or EU-Canadajoint controls 9% 0%
Total 100% 100%

Source: Author’s compiling of Fisheries Service yearly reports data, 2018-2019°%

33 Zuvininkystés taryba (2019). ZUVININKYSTES TARNYBA PRIE LIETUVOS RESPUBLIKOS ZEMES UKIO MINISTERIJOS 2018 METY VEIKLOS
ATASKAITA. 2019 m. vasario 9 d. Klaipéda; Zuvininkystés tarnyba (2020). ZUVININKYSTES TARNYBA PRIE LIETUVOS RESPUBLIKOS ZEMES
UKIO MINISTERIJOS 2019 METY VEIKLOS ATASKAITA. 2020 m., Klaipéda. Available from: http:/zuv.lt/index.php?1178616535

% Email communication with Lithuanian authorities, 3 June 2020.

3% See note 229
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According to preliminary information, the decreasing trend in the number of controls has seen a
reversal in the first months of 2020, despite the quarantine period.?*® In particular, convenient
weather conditions in the first half of the year have allowed to increase controls at sea compared to
the same period in 2019 by one third, almost doubling the number of vessels inspected.?”

Industry stakeholders commented that the control process is very efficient, thorough and effective
and, at least until the beginning of the quarantine period, perceived it to take place mostly at sea.’®
Stakeholder consulted estimated that 60-70% of controls took place at sea as opposedto a 30-40% at
shore. The exact figure is different, and land controls are in fact more frequent. Nevertheless the
difference between perceived prevalence and actualincidence of controls at sea mightindicate that
thelatter are more effective.

Stakeholdersalsoremarked that Fisheries Service agents’ controls are conducted in a constructive
way, seeking to explain and persuade fishermen about the logicand need of fisheries regulations as
a toolto preserve maritime resources in the long term 3%

b. Coverage (%) as atotal of fishing activity (catch volume, fishing trips, etc.)

The entire Lithuanian fishing fleet consists of 138 vessels, of which 29 operate in the BalticSea, 103 in
the coastalarea, and 6 in long-distance operations.*** Controls conducted appear to be proportionate
to the smallsize of the fleet.

As far as the coastal fisheries are concerned, in 2019, 57 control operations were carried out,
involving 137 vessels.**' It is however not possible to extrapolate what percentage of the fishing
activity in terms of catch volume was covered by these operations.

More detailed information is available about the operations of the Baltic Sea division within the
Fisheries Service, whose controls at landing points concentrate in the port of Klaipéda, given its
primary importance for localindustry, and are ensured by 24h presence of fisheries inspectors on the
shore.

A massive effort focused on recreational fisheries, with 205 boats and 995 fishermen controlled?**
Controls over recreational fishing are very important as, accordingto industry operators, theyhave a
major impact on depleting fishing resources in the region.**?

Table 72 provides an overview of the numbers of Baltic Sea Fisheries Control Division’s inspections at
landing points in Klaipéda. For 2019 additional information hasbeen added to the reports to better
monitor controls of Gadus morhua catches by the coastal fleet. Data is from the yearly reports of the
Fisheries Service for 2014- 2019.%* It is worth noting that landings in Lithuania only involve Gadus

326

Delfi (2020). “Suintensyvéjo zvejybos kontrolé Baltijos jaroje”. Delfilt, 15 May 2020. Available from:
https://www.delfi.lt/kablys/zvejyba/suintensyvejo-zvejybos-kontrole-baltijos-juroje.d?id=84292171#cxrecs s

327 bid.

328 Interview with industry stakeholder and fishing companies association leader, 9 April 2020.

3 bid.

30 End of 2019 data (2019 Report on the Fisheries service’s activity, p. 12).

3 bid., p. 16.

32 bid., p.17.

33 Interview with industry stakeholder and fishing companies association leader, 9 April 2020.

334 Zuvininkystés tarnyba (2015). ZUVININKYSTES TARNYBA PRIE LIETUVOS RESPUBLIKOS ZEMES UKIO MINISTERIJOS 2014 METY VEIKLOS
ATASKAITA. 2015 m. vasario 10 d. Nr. 4E-2. Vilnius; Zuvininkystés tamyba (2016). ZUVININKYSTES TARNYBA PRIE LIETUVOS RESPUBLIKOS
ZEMES UKIO MINISTERIJOS 2015 METY VEIKLOS ATASKAITA. 2016 m. vasario 10 d. Nr. B21-27. Vilnius; Zuvininkystés tarnyba (2017a).
ZUVININKYSTES TARNYBA PRIE LIETUVOS RESPUBLIKOS ZEMES UKIO MINISTERIJOS 2016 METY VEIKLOS ATASKAITA. 2017 m. vasario 10 d.
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morhua, Clupea harengus membras and Pleuronectes platessa. Other species are landed
elsewhere.?*

Table 73 reports the percentage of landings subject to controls. Data is elaborated on the basis of
theyearly reportsof the Fisheries Service for 2014-2019, including corrections based on theabsolute
number, when necessary.***

Controls in Klaipéda have been decreasing since 2014, but they remain relatively stable as a
proportion of landings, fluctuating within the 27%-33% range. A different trend can be seen in the
case of the landing of Gadus morhua, due to the unique status of the species. Controls have been

strengthened in 2019, both for the Baltic Sea fleet and for the coastal fleet, although far more
drastically for the former.

c. Identified infringements and sanctions imposed by type of infringement (including points)

During the 2014-2019 period, a limited number and range of violation was registered by Lithuanian
authorities:*’

e By far the most widespread violation has been taking on board, transhipping or landing
undersized fish in contravention of the legislation in force, which resultsin the application of
5 points. Six cases have been initiated for violations of this kind between 2014 and 2019. All
haveresulted in administrative fines, and 2 resulted in the application of points for the vessel
commander and the licence holder.

¢ Industry stakeholders complain that existing regulation about undersized fishing do not
reflect the practical conditions in which they operate, and remark that it is impossible to avoid
catching undersized fish inadvertently.**

¢ Notfulfilling obligations to record and report catch or catch-related data, including data
to be transmitted by satellite vessel monitoring system, which results in 3 points, has been
registered in 4 instances during the 2014-2019 period. This has resulted in 4 sanctions, but
only 1 resulted in the application of points.

e Useofprohibited or non-compliantgear accordingto EU legislation, which normally results in
4 points, has beenregisteredin only one instance, but has not caused the application of any
points.

None of the violations or accumulation of points have resulted in suspension of licences during the
period analysed. No other serious violations among those defined in Annex XXX of Regulation (EU)
No.404/2011 have been registered or resulted in sanctionsduringthe period 2014-2019.

Vilnius; Zuvininkystés taryba (2018). ZUVININKYSTES TARNYBA PRIE LIETUVOS RESPUBLIKOS ZEMES UKIO MINISTERIJOS 2017 METY VEIKLOS
ATASKAITA. 2018 m. vasario 9 d. Vilnius; Zuvininkystés tarnyba (2019a). ZUVININKYSTES TARNYBA PRIE LIETUVOS RESPUBLIKOS ZEMES UKIO
MINISTERIJOS 2018 METU VEIKLOS ATASKAITA. 2019 m. vasario 9 d. Klaipéda; Zuvininkystés tarnyba (2020). ZUVININKYSTES TARNYBA PRIE
LIETUVOS RESPUBLIKOS ZEMES UKIO MINISTERLJOS 2019 METY VEIKLOS ATASKAITA. 2020 m. Klaipéda.

Email communication with Fisheries Service officials, 21 May 2020.

Some minor calculation errors are presentin the reports, resulting in slightly incorrect percentages (usually within a 1% discrepancy).
Whenever the discrepancy was over 0.5%, it has been corrected. In all other cases the figure from the reports have been kept.

Email communication with Fisheries Service officials, March 2020.

Interview with industry stakeholder and fishing companies association leader, 9 April 2020.

335
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Table 72: Number of landings controlled at the port of Klaipéda (2014-2019) (Lithuania)

Baltic Sea 2014 2015 2016 2017 2018 2019
fleet

All
landings
Landings of
Gadus 296 90 310 102 352 119 291 86 207 64 37 21
morhua
Landings of
other fish
Landings of
empty 15 2 15 6 17 5 13 4 11 2 13 2
ships
Coastal
Fleet

All
landings
Landings of
Gadus - - - - - - - - - - 17 5
morhua

Reported Inspected | Reported | Inspected | Reported | Inspected | Reported | Inspected | Reported | Inspected | Reported | Inspected

399 114 439 132 420 137 346 101 326 91 136 43

88 22 114 24 51 13 42 11 108 25 86 20

2014 2015 2016 2017 2018 2019

362 73 303 68 265 74 145 39 219 52 103 20

Source: author’s compiling of Fisheries Service yearly reports data, 2014-20193%

339 Zuvininkystés tarnyba (2015); Zuvininkystés tarnyba (2016); Zuvininkystés tarnyba (2017a); Zuvininkystés tarmyba (2018); Zuvininkystés tarnyba (2019a); Zuvininkystés tarnyba (2020). Available from:
http://zuv.lt/index.php?1178616535
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Table 73: Percentage of landings controlled at the port of Klaipéda (2014-2019) (Lithuania)

Baltic Sea Fleet 2014 2015 2016 2017 2018 2019

% of landings
controlled

% oflandings

controlled for 30.4% 33% 33.8% 33% 30.9% 56.8%
Gadus morhua
% oflandings
controlled for 25% 21% 25.4% 31% 23% 23.3%
otherfish

% of landings
controlled (empty 13% 40% 40% 31% 18.2% 15.4%
ships)

28.5% 30% 32.6% 33% 27.9% 31.6%

Coastal Fleet 2014 2015 2016 2017 2018 2019

% of landings
controlled

% of landings
controlled for 20% 22% 30% 29.5% 21.9% 29.4%
Gadus morhua

20% 22.4% 27.9% 26.9% 23.7% 19.4%

Source: author’s compiling of Fisheries Service yearly reports data, 2014-2019

There is preoccupation among small industry stakeholders regarding the risks related to increased
recording requirements. Lithuanianfishermen alreadyfind that their logbooks are considerably longer
than those in use in other Baltic countries, and fear that the more electronic reporting and
monitoring requirements will be imposed, the more difficult it will be for small operators to remain
compliant. Especially in the coastalarea, most fishing companies employ staff that is often non-tech-
savvy and fishes using small vessels, with limited technological tools and lack of space. The
requirementsoflogging and monitoringvia electronic means for such small boats is considered to be
unrealistic.340

d. Sanctions imposed and points attributed
Table 74 provides aggregated information about the sanctionsand points applied between 2014 and
2019 for serious infringements. The data has been provided by the Fisheries Service.

As to why not all serious infringements have resulted in the allocation of points, Lithuanian
authorities provided several reasons:

e Basedonthecriteria necessaryfor application of pointsinfringements might not be considered
serious in terms of damage done.

e The same infringement procedure mightinvolve several people and the allocation of points
might be decided only for some of the accused.

0 Ibid.
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e Points might be assigned by controlling authorities, but later removed by judicial authorities
following the appeal process, even if the infringement remains classified as "serious".
Authorities recognize thatthis kind of decision is ratherunorthodox. **'

Initial concerns from industry operators have not materialized. The introduction of the point system
was seen with concern due to a lack of human resources in the industry, especially when it comes to
experiences commanders, but in practice the current sanction regime has not resulted in any

licence suspension. Officials relate this to the fact thatindustry operatorshave got usedto the system
andare compliant.3*

Fisheries operatorshoweverremarked that while they understand the importance of the protection of
fisheries resources, atthe momentthe numberof restrictions is sovastthatcoastalfishingis practically
impossiblein summer. Moreover, partof the territorial water is a natural park. Fishermenfeel that they
are subject to very strict requirements about the types of fish that can be caught, the kind of nets and
equipment that can be used. Authoritiesare often seenas a potential threatby industry operators who
grew up during the Soviet era, and never fully trusted.*

e. Number of sanctions related to the number of controls

Controls take place frequently and regularly. Possibly because of the fact that fishermen are aware
of the frequency of controls, the number of violations registered is very low in relation to controks.
Sanctions imposed in the period 2014-2019 have been even fewer.3*

Feedback from the industry sector andthe commentsreceived fromthe Fisheries Service indicate that
the low number of infringements registered and punished is not caused by lenience in controls
operations, but by high degrees of compliance in the industry. Controls have been confirmed to be
thorough both by stakeholdersand by EU audits. ** The case of the long-distance fishing fleet stands
outinthisregard as there has not been a serious violation recorded since 2013-2014.>%

! Interview with Fisheries Service officials, 13 May 2020.

32 Email communication with Fisheries Service officials, March 2020.

¥ Interview with industry stakeholder and fishing companies association leader, 9 April 2020.

34 Email communication with Fisheries Service officials, March 2020.

3 Interview with Fisheries Service official, 19 May, 2020, and interview with industry stakeholder and fishing companies association leader,
9 April 2020.

36 Interview with Fisheries Service official, 19 May, 2020.
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Table 74: Type of infringements and sanctions applied (2014-2019) (Lithuania)

Average Cases of
Number | Cases of . Cases where .
. Number of . . . time of . suspension
Type of Infringement P ofcases | sanctions | Type ofsanction applied | . _. pointswere .
infringements | . . . - infringement A offishing
initiated | applied assigned .
procedures licence
Not fulfilling its obligations to record and report Administrative fines,
catch or catch-related data 4 4 4 penalty points for the 1 month 1 Notapplied
master
Use of PrOhlblted or nor.w-compllant gear 0 1 1 Administrative fines 1 month 0 Notapplied
according to EU legislation
FaIS|f|c.at|or‘1 or concealing its markings, identity 0 0 0 0 0 0 0
or registration
anceallng, tam pering yvrch or dls?posal of 0 0 0 0 0 0 0
evidence relating to an investigation
Taking on board, transhipping or landing Administrative fines,
unc'ler5|'zec! fish in contravention of the 4 6 6 penalty points for.the 1 month 5 Notapplied
legislationinforce master and for the fishery
company
Carrying out fishing activities in contravention
. 0 0 0 0 0 0 0
of the conservation and management measures
Flshln.g.W|thouta valid licence, authorisation or 0 0 0 0 0 0 0
permitissued
Fishingin a closed area or during a closed 0 0 0 0 0 0 0
season
Directed fishing fora stock which is subjecttoa
. s . 0 1 0 0 0 0 0
moratorium or for which fishing is prohibited
Obstruction of work of officials/observers 0 0 0 0 0 0 0
Transhipping to or participating in joint fishing
operations with, support or resupply of fishing 0 0 0 0 0 0 0
vesselsidentified as having engagedin IlUU
fishing
Use of a fishing vessel with no nationality 0 0 0 0 0 0 0

Source: feedback from Lithuanian authoritiesin response to the survey
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6.8. Spain

6.8.1. Legal framework

a. Overview and on the rules on management of fisheries resources

The distribution of competences between the State and the regions (Autonomous Communities) laid
downiin article 149.1.19 of the Spanish Constitution providesthat the State has exclusive competence
in the field of maritime fishing. While establishing this general competence, the Constitution also
provides that the State has competence in external waters and in the development of basic rules on
management of fisheries resources. Autonomous communities have competence in inland waters,
aquaculture and seafood.*” Therefore, the competence of inspection and controlrelated to fishing in
external waters belongs to the State, whereas ininland waters it belongs to the regions. In the field of
fisheries, the main national law applicable throughout the national territory is Law 3/2001. This law is
further developed by a series of nationaland regional regulations. Since in Spain there are ten coastal
regions (23 provinces), and each of them has developed its own legislation related to infringement
procedures, control and inspections, the current study will not go into detailing regional legislation.
Future research could explore the regional cases. However, as an example, we will make some
references to the region of Andalusia.

b. Laws and date of entry into force

As mentioned above, the main law regulating the sanctioning system in Spain is Law 3/2001, on State
Marine Fisheries.>*® Law 3/2001 is further developed by the Royal Decree 182/2015 concerning the rules
of procedure of the sanctioning system.**

Council Regulation (EC) No. 1224/2009 (Article 92) was incorporated into Spanish law through two
different laws:

(1) the Royal Decree 114/2013, of February 15,%*° establishing and regulating the national register of
serious infringements of the commonfisheries policy, establishing the rules of application of the point
system and updating the amounts of the sanctions provided for in Law 3/2001, of March 26, on State
Maritime Fisheries. It entered intoforce on 1 March 2013;

(2) Royal Decree 182/2015, of March 13, adopting the rules of procedure of the sanctioning regime for
maritime fishing in foreign waters. It entered intoforce on 15 March 2015.

Furthermore, the Spanish sanctioning system is based on the principles established in Law 40/2015, on
the Legal Regime of the Public Sector.’

¢. Maximum and minimum penalties laid down in law

The sanctioning system and the penalties imposed are regulated in Law 3/2001, on State Marine
Fisheries and Law 40/2014, on the Legal Regime of the Public Sector. The laws distinguish between
minor and serious infringements. Minor infringements are addressed by the delegations of the

37 Spanish Constitution (1978), art. 148.1.11.

38 Ley 3/2001, de 26 de marzo, de Pesca Maritima del Estado (published in the oficial BOE n. 75 of 28.03.2001).

39 Real Decreto 182/2015, de 13 de marzo, por el que se aprueba el Reglamento de procedimiento del régimen sancionador en materia de
pesca maritima en aguas exteriores (published in the oficial BOE n. 63 of 14.03.2015).

Real Decreto 114/2013, de 15 de febrero, por el que se crea y regula el registro nacional de infracciones graves a la politica pesquera
comun, se establecen las normas de aplicacion del sistema de puntosy se actualizan los importes de las sanciones previstas en la Ley
3/2001, de 26 de marzo, de Pesca Maritima del Estado (published in the oficial BOE n. 51 of 28.02.2013).

31 Ley del Régimen Juridico del Sector Publico (BOE, n.236 of 02.10.2015).
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Government in the provinces; whilst serious and very serious infringements are handled by the national
authorities in Madrid.

The legislation details the administrative procedure to be implemented when an infringement is
detected. This sanctioning system provides the following types of sanctions:

e Economicpenalties:

0 Seriousinfringements:EUR 601 -EUR 60,000
0 Veryserious infringements: EUR 60,001 - EUR 600,000

e Penalty points.

e Disqualification from fishing activities.

e Suspension or withdrawal of vessel’slicenses, authorizations or permits.
0 Seriousinfringements:upto 3years
0 Veryseriousinfringements:up to 7 years
e Confiscation of the gear or the catch, according to theinfringement.
¢ Inability to getloans, grants or publicaid:
0 Seriousinfringements:upto3years
0 Veryseriousinfringements:upto7years

It should be noted that a single sanctioning file/case might include several infringements. In this case,
thefinal economicsanction could be much higher thatEUR 600,000.

In this regard, Spain has even imposed fines of over EUR 30 million, during the so-called ‘Sparrow
operations’.*? This relates to operations carried out by the General Secretariat of Fisheries since 2015
focusing on the participation of Spanish companies in illegal, unreported and unregulatedfishing using
flagged vessels in third states. In this case, the sanctioning ruling included economic fines,
disqualification for fishing activities between 5 and 23 years, impossibility to obtain loans or public
grans during 6to 24 years, and the confiscationofthe vessel.

d. Application of the penalty point system

The Spanish National Register of Serious Infringementsand the pointsystemfor seriousinfringements
(Articles 92 and 93 of the Control Regulation 1224/2009) were implemented through the Royal Decree
114/2013.

Therelevant regulation offers the possibility of rewarding good behaviour, resulting in a subtraction of
penalty points. If in the three years following an infringement, the concerned party does not commit
any otherinfringementthatimplies the assignation of points, then the previously assigned points will
be cancelled. Further details about the number of cases where points have been attributed can be
foundin Table 78 and Table 79.

%2 More information aboutthe Sparrow 1 and 2 operations can be found at:
https://www.mapa.gob.es/es/prensa/historico/el-ministerio-de-agricultura-y-pesca-alimentaci%C3% B3n-y-medio-ambiente-avanza-
en-la-lucha-contra-la-pesca-ilegal-no-declarada-y-no-reglamentada-/tcm:30-446049;
https://www.eleconomista.es/economia/n oticias/72 14229/12/15 /Economia-Agricultura-notifica-sanciones-de-178-millones-a-
operadores-espanoles-por-la-operacion-Sparrow.html
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e. Register of the sanctions, infringements and points

The Spanish authorities keep a National Registry for Serious Infringements to the CFP and the point
system for serious infringements. It was implemented through the Royal Decree 114/2013, adopted in
28 February 2013 and entered into force on 1 March 2013.

All the information related to fisheries is included in a database called ‘SIPE’ (Sistema de Informacion
Pesquera Espanola) of the General Secretariat of Fisheries. SIPE includes several different databases
interconnected (fleet, licences, sanctions, etc.), and one of them is the Register of Infringements.

The Register of Infringements takes stock of the administrative procedures and all the related
information concerning ‘open’files/cases.As illustrated in the following figures, the database includes
information related to the start of a file, the draft ruling, the economic sanction proposed, the points
assigned, the appeals and the final ruling and points assigned. It includes a very sophisticated system
of alerts that interconnects several databases related to fisheries (e.g. it is interconnected to the
Operational Programme Fisheries and Maritime under the European Structuraland InvestmentFunds,
so that when a beneficiary applies for grants, the system immediately alerts if the beneficiary has an
openinfringementfile or if he/she has been sanctioned in the past 5years).

Figure 12: Extract of the Register of infringements: data related to a case (Spain)

& Resumen & Documentos ™ Medidas Provisionales 2 Tramites @ Otras

& Acuerdo de inicio |5 Propuesta Resolucién B Resolucidn 4, Recursos [ Firmeza y Cobro

Source: Ministry of Agriculture, Fisheries and Food: User guide of database SANCIPES

Figure 13: Extract of the Register of infringements: documents (Spain)

Expediente N": 3/2015/5VIZ, Buque: GAZTELUGATXE

Documentacion asociada al Expediente

E Propuesta de Resolucion

1 3 documantors)

Acta de 01/03/2015 Acucrdo de Inicio de 13/03/2015 PROPUESTA DE RESOLUCION (06/05/2015
14:28:39)

Crwao, JUOHI018 130815 = Grando: 17/03/2038 30043 i
Cransi: OUOS/018 1412839 &

Alegaci de la Prop de

de 30/04/2

Crmade: 13/05/2015 113615

Propuesta de resolucion de 30/04/2015

Crasdo: 13/0%/201% 113718 @

Actuaciones Complementarias, LS Resoclucion Recursos
Mayor Gravedad y No

14 dseumantas) 18 dacumantain)

Conformidad

Acta de 01/03/2015 Recurso de Alzada contra Resolucion de

Cresgs: 20/03/2006 2108:1% I 11/08/2015
Crases: 27/08/2015 100885 i
Recurso de Alzada contra Resolucion de
11/08/2015
Crendo: 17/08/2015 102222 @
Recurzo de Alzada contra Resolucion de
11/08/2015
Creago: 24/08/2018 10:05:39 @
Resclucion de 16/07/2015
Cressa: JLOT/2008 104718 @

€ Cancelacién/incautacién

0 hercummmnols)

Source: Ministry of Agriculture, Fisheries and Food: User guide of database SANCIPES
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Justforillustration purposes, the following figure shows how the register collects data on the number
of points.

Figure 14: Extract of the Register of infringements: register of points (Spain)

Tipologias (Al) Registro de Puntos Suspensiones/Inhabilitaciones Revision de Puntos

Infractor: Todos ﬂ Buque: Todos ﬂ Patran: Todos ﬂ
Tipo de puntos: Todos ﬂ Licencia. Agrupar por: Sin Angparﬂ Patrén, Agrupar por: Sin »’lgruparﬂ

8 Generar Informe

Source: Ministry of Agriculture, Fisheries and Food: User guide of database SANCIPES

During the inspection the inspector collects allthe necessary evidence (videos, photographs, etc) and
then prepares theelectronicreports. All the informationand documents are automatically uploaded in
the database of the Secretariat of Fisheries. It should be notedthat theinspectors have direct accessto
theRegister andthe SIPE at the time of inspection, to be fully informed about thesituation of thevessel,
licences, points, fisheries activities, etc. Due to the nature of the informationregistered in the database,
and in order to guarantee confidentiality, only the authorised staff members of the inspection
authorities haveaccess to theregister.

6.8.2. Infringement procedures

a. Brief description of the procedure

The rules of procedure of the sanctioning system are established in the Law 3/2001 and further
developed by the Royal Decree 182/2015. Prior to the start of the sanctioning procedure, the
competent authorities might adopt some preliminary actions*? in order to safeguard the procedure
andthe generalinterest, stopthe effects of the infringement, or ensure the efficiency of the ruling. The
actions might consist of:

a. Theseizureofthevessel.

b. Returnto portoftheship.

¢. Temporary suspensionof activities.
d. Suspension of fishing authorisations.
e. Theconfiscation of the catch.

In Spain, the sanctioning systemis mostly administrative. The competent authorities mightinitiateex
officio the sanctioning procedure. The start takes place as follows:***

e Byowninitiative of theinspector/competent authority.
o Referralby the General Director of Fisheries or other relevantauthority.
e Asaconsequenceofacomplaint relatedto a behaviour that might constitute an infringement.

¢ Asaconsequence ofthe police orinspector’s report.

353 Royal Decree 182/2015 (art. 17).
34 Royal Decree 182/2015 (arts. 20-25).
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Onceinitiated, the agreementis notified to the authority/person in charge of investigating the case, to
the plaintiff and to the concerned parties. The concerned parties will have 15 days to submit the
relevant information. Then, the authority in charge of investigating the case might agree on the start
of a period for the submissionof the evidence. Once the evidence has been collected, the authorityin
charge of investigating the case will make a proposal of a ruling. The proposal will mention the facts,
the person(s) involved, the type of infringement, the proposed sanctions, the declaration of
responsibility, and the assignment of penalty points related to the sanction. Once the resolution is
notified to the concerned parties, they have 15 days to submit preliminary comments. Then, the
authority in chargeofinvestigating the case willmake a ruling that will be notified again to the parties.
If the parties agree on the proposedsanctionand the competentinstitutions submit their agreement,
the process finalises within a two-month period. If the competent institutions do not agree on the
proposed sanction, the process might take slightly longer in order to allow for further deliberations.
The procedureis to be settled and notified within 6 months from the start.

Regarding the prescription of the infringements, the deadlines are specified in article 93 of the Law
3/2001. The law establishes that serious infringements prescribe two years after the incident of
infringement. Very serious infringements prescribe three years after the incident of the infringement.
In case of continuous infringements, the time period starts from the day when the last infringement
was committed.

b. Competent authorities (sanctions, controls and inspections)

The Spanish legislation?>* establishes that, in case of serious and very serious infringements, the
designated authorities for imposing sanctions are: the General Director of Fisheries and Aquaculture
for serious infringements; the General Secretary of Fisheries forvery serious infringements; the Ministry
of Agriculture, Fisheries and Food for very seriousinfringements imposing sanctions over EUR300,000.

Regarding the controls and inspections, the competent authorities are both national and regional.
Royal Decree 176/2003 regulates the functions of control and inspection in external waters. The
inspectors of the national administration are empowered to carry out surveillance, control and
inspection in external waters. The Vice Directorate General of Control and Inspection (SGCI) of the
Ministry of Agriculture, Fisheries and Food is in charge of planning and coordinating the control and
inspection activities. At regional level the competent authorities for surveillance, control and inspection
in internal waters are detailed in the following Table 75:*

%5 Royal Decree 182/2015 (art.3.3).
%6 Data from the Operational Programme Fisheries and Maritime 2014-2020 of Spain.
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Table 75: Regional institutions responsible for the surveillance, control and inspection of
fisheries ininternal waters (Spain)

Region Institution
Andalusia Direccién Generalde Pescay Acuicultura
Asturias Direccién General de Pesca Maritima

Baleariclslands | Direccion General Medio Ruraly Marino

Canarylslands | Viceconsejeria de Pescay Aguas a través del Servicio de Inspeccién Pesquera.
Servicio de Ordenacién e Inspeccién Pesquera

Cantabria Consejeria de Ganaderia, Pescay Desarrollo Rural

Catalonia Direccién General de Pescay Asuntos Maritimos

Galicia Subdireccion General de Guardacostas de Galicia

Murcia Servicio de Pesca y Acuicultura: Consejeria de Agriculturay Agua. Direccidon

Generalde Ganaderiay Pesca

Basque Country | Direccién de Pescay Acuicultura del Pais Vasco. Servicios de Ordenaciéon
Pesqueray Servicio de Estructuras Pesqueras

Valencia Direccién General de Empresas Agroalimentarias y Pesca. Subdireccién General
de Pesca. Servicio de Conservacion de Recursos Pesqueros.Seccién Inspeccién

Source: Author, based on Operational Programme Fisheriesand Maritime 2014-2020, p. 159.

c¢. Description of the inspections

At national level, there are about 160 inspectors. While carrying out inspections, all inspectors are
connected to the database of the Ministry of Agriculture, Fisheries and Foodbefore in real time, thanks
to the use of technically advanced equipment. All the coastal regions have their own inspector in
charge of the controls of thefisheries in inland waters. As an example, the region of Andalusia counts
46 inspectors and deputyinspectorsfor 8 provinces.

Focusing on the inspections at national level, and prior to the insitu inspection activity, the inspector
conducts a risk assessment of the fisheries activity in the area and then chooses an objective(s). The
choiceis based on the analysis of the declared captures, the vesselsoperating in the area, the quota of
thevessel, the previous inspections, etc. The main goal is to conduct efficient inspections. Besides, the
activity of inspection takes place in the central offices. Thanks to the interconnectivity of different
databases it is possible to analyse several factors, such as the position of the fleet in real time, for
exampleif avesselis in aforbidden area. In this case, the system automatically launches an alert to be
followed by the inspector.

Regarding human resources, there are 841 persons dedicated to surveillance, control and inspection
(40% belong to the national administration and 60% to the regions). According to the Ministry of
Agriculture, Fisheries and Food*’ the number of inspectors is not sufficient considering the large size

37 Qperational Programme Fisheries and Maritime 2014-2020 of Spain, p. 160.
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of the fleet. Stakeholders recommend to increase the number of inspectors in order to increase the
effectiveness of sanctioning.**®* Moreover they recommend improving the working conditions of the
inspectors as well as their training.>*

Even if the inspection and control tasks are similar, inspectors from the national administration and
inspectors from the regional administration face different difficulties, and count on different technical
resources. As an example, the inspectors from the region of Andalusia do not have the same
educational background as those from the national administration. There is no requirement for them
to havea university degree.Stakeholders consulted*® considerthatit would be very positive tofurther
professionalise the task. In some conflictive areas, such as the Gulf of Cadis, there is a considerable
rotation of inspectors. Besides, regional/local inspectors face difficulties in stopping some illegal
activities in the field, such as poaching, since they are not allowed to require any documentation
without the supportand presence of the police (Guardia Civil).

Regarding the technical resources, inspectors from the national authorities have laptops with internet
connection to use onboard. On the contrary, inspectors in some regions (e.g. Andalusia) still have to
write down their notes and, at a later stage, prepare a report and include all the data in a regional
database.

d. Average length of infringement procedure

The Ministry of Agriculture, Fisheries and Food indicates that the average duration of infringement
proceedings in Spain is approximately six months. It is not possible to establish an exact average
duration between thedetectionof the infringement and the allocation of points, since this willdepend
on the complexity of the sanctioning procedure. However, procedures are usually initiated within a few
weeks after a casefile has been prepared (the maximum period for serious infringementsis two years).

6.8.3. Controls implemented and sanctions imposed (2014-2019)

Controls related to external waters are carried out by the national inspectors of the Ministry of
Agriculture, Fisheries and Food; controls related to inland waters, ports, aquaculture and shellfishing
are carried out by the regional inspectors from the competent regional authorities. Feedback from
different stakeholders mentionthatthe Spanish system ofinspections and controls is very strict.*'

a. Types of controls

In order to betterunderstand the context of the inspections, it has tobe noted that Spain has the largest
fleet in the EU in terms of capacity: 23.6% of the total. According to the industry, in 2017 Spain ranked
third in number of vessels, after Greece and Italy, with 11% of the total.*** The region of Galicia has the
largest fleet. In 2019, the number of vessels decreased to 8,884. The Table 76 below illustrates the
evolution of the fleet from 2014 to 2019.

38 Telephone interview with ClientEarth, 23 April 2020.

39 Telephone interview with the relevantauthorities of the region of Andalusia, 1 May 2020.

%0 Telephone interview with ClientEarth, 23 April 2020.

361 Ministry of Agriculture, Fisheries and Food: questionnaire sentto the authors of the study on the 8 April 2020; telephone interview to
ClientEarth on the 23 April 2020; CEPESCA (industry sector): CEPESCA (2017) Report of the Spanish Fisheries Sector 2017.

%62 CEPESCA (2017) Report of the Spanish Fisheries Sector 2017, available at
http://cepesca.es/wp-content/uploads/2018/12/Informe-del-Sector-Pesquero-Espa%C3%B1 ol-201 7-CEPESCA.pdf
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Table 76: Evolution of the fishing fleet (2014-2019) (Spain)

Year Number of vessels
2014 9,635
2015 9,409
2016 9,299
2017 9,146
2018 8,972
2019 8,884

Source: Author based on report of the Secretariat General of Fisheries3®3

The national authorities undertake port inspections, inspections at sea, and aerial inspections, as
well as administrative control and cross-checks of different information sources at the Fisheries
Monitoring Centre (FMC). Data provided by the Ministry of Agriculture, Fisheries and Foodindicates
that the total number of inspections is 60,658 for the period 2014-2019. The breakdown of the
inspections per year, and per type in relation to the numberofinfringementsis further developed
in section 6.7.3.

Duringinspection activities, theinspectors register the flag of the vessel (Spanish, EU flag or third
country). From the total number of inspections the following Table 77 provides data related to
inspections to vessels with a flag from an EU Member State (excluding Spanish flags) or from third
countries. The number of infringements committed by EU vessels seems proportionally higher than
the number of infringements committed by a vesselfroma third country.

Table 77: Inspections and infringements of EU (excluding Spain) and third country vessels,
(2014-2019) (Spain)3*

2014 2015 2016 2017 2018 2019
Insp. Inf. Insp. | Inf. | Insp. | Inf. | Insp. Inf. Insp. | Inf. | Insp. | Inf.
Third
429 60 582 | 97 | 526 | 57 | 517 48 544 | 52 | 633 27
country
EU 514 84 417 79 431 74 438 88 452 71 469 109

Total 943 144 | 999 (176 | 957 (131 | 955 136 296 | 123 | 1,102 | 136

Source: data provided by the Ministry of Agriculture, Fisheries and Food 35>

33 Secretariat General of Fisheries (2019), The Spanish Fleet - data of 31.12.2019. The report s available at
https://www.mapa.gob.es/es/pesca/temas/registro-flota/la-flota-espanola-situacion-a-31-12-2019_tcm30-525563.pdf
Insp.: Insections; Inf.: Infringements.

Information provided by e-mail on the 20 May 2020.

364
365
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Data provided by authorities of the region of Andalusia show a total of 29,189 reports of inspection
between 2014 and 2019. 4,601 of the inspections led to reports with infringements. It is worth
reminding here that regional inspections relate only to internal waters and shellfishing, so data at
regionallevel cannot be compared with data at national level.

b. Sanctions imposed and points attributed

From 2014 to 2019 the Spanish authorities (at national level) initiated a total of 4,893 file cases, of
which 4,544 concluded with the imposition of sanctions. From these 4,544 sanctioning cases, 164
attributed points, with a total number of points allocated of 876.

The following table shows the information by year.

Table 78: Infringements, sanctions and points (2014 -2019) (Spain)

Year Number of files initiated Number of files imposing sanctions
2014 1,127 1,113

2015 900 839

2016 877 784

2017 714 635

2018 908 828

2019 367 345

Total 4,893 4,544

Year Number of points attributed Number of files attributing points
2014 160 36

2015 72 18

2016 121 20

2017 99 14

2018 255 39

2019 169 37

Total 876 164

Source: Ministry of Agriculture, Fisheriesand Food 366

%6 Information provided by e-mail on the 20 May 2020.

179



IPOL | Policy Department for Structural and Cohesion Policies

It is worth detailing the sanctions imposed and points attributed per type of infringement. The data
provided by the national authorities shows that the most common type of infringement leading to
sanctions and to the attribution of points is ‘not fulfilling its obligations to record and report catch or
catch-related data, including datato be transmitted by satellite vessel monitoring system’ (with 3,750
infringements, 2,402 casesinitiated, 2,355 cases of sanctions applied and 120 cases where points were
attributed). The second most frequent infringement was ‘fishing in a closed area or during a closed
season, without or after attainment of a quota or beyond a closed depth’ (with 1,166 infringements,
831 cases initiated, 825 cases of sanctions applied and 42 cases where points were attributed).
Together, these two types of infringementsaccountfor about62% of all infringements.

Thefollowing table summarises the numberofinfringements, cases of sanctions and points attributed
in Spain from 2014 to 2019. It is important to note here that one single case might result in points
related to several types of infringements. Forexample, one case might includethe attribution of points
related to the use of prohibited or non-compliantgear according toEU legislation, and to the fact that
thevesselis fishingin a closed area or during a closed season, without or after attainmentofa quota
or beyond a closed depth. In that sense, if we consider the number of cases attributing points in
generalitis 164 (as shown in Table 78); however, if we consider the number of cases attributing points
by type of infringement, it is 237 (as shown in Table 79).

Concerning the number of cases of infringement, thediscrepancy between the data shown in Table 4
and Table 79 is explained by the fact that not allthe cases are initiated within the calendar year of the
incident (the authorities have 2 years to start a case). For example, Table 78 shows that in 2019 the
total number of cases initiated is 367. However, it is very likely that a considerable number of the
incidents that took place in 2019 will be initiated in 2020 or 2021. In the long term, all the data
correspond. However, theydon’t correspondexactly ifanalysed year by year.

Finally, it is important tonote thatsome casescan combine several reportsin a single file and treat the
infringement as one continuous infringement. Likewise, there are some reports that end in
agreements leading to notstartingthe procedure.
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Table 79: Infringements, cases, and sanctions (2014 - 2019) (Spain)

No. No. No. cases of Average time Cases Cases of
Type of Infringement infringe-| cases sanctions Type of sanction applied infringement points suspension of
ments | initiated | applied procedures | assigned | fishinglicence
Fines, points, confiscation of
Not fulfilling its obligations to record and captures, suspension and loss
report catch or catch-related data 3,750 2:402 2.355 of authorizations and of right 6 months 120 1
to receive public subsidies
Use of prohlblted or nor‘1—compllant gear 847 616 610 Fines, pointsand .copflscatlon 6 months 18 0
accordingto EU legislation of captures and fishing gears
'FaI5|f|'cat|on or concealing its markings, 31 19 19 Fines 6 months 1 0
identity|[...]
anceallng, ta'mpermg'thh qrd|§posal of 109 41 41 Fines and points 6 months 5 0
evidence relating to an investigation
Taking on board, transhipping or landing . o
undersized fish in contravention of 381 253 248 Fines and confiscation of 6 months 10 0
i captures

legislation
‘Carryerg outfls.hlng .act|V|t|e5|na manner 1 1 1 Fines 6 months 0 0
inconsistent with orin contravention of [...]
Fishing \{Vlthouta valid licence, authorisation 984 646 644 Fines and points 6 months 14 0
or permit
Fishingin a closed areaorduring a closed Fines. boints and confiscation
season, without /after attainment of quota 1,166 831 825 P 6 months 42 4
L of captures
Directed fishing fora stock which is subject Fines, points and confiscation

. 180 106 105 6 months 4 1
to amoratoriumorl...] of captures
Obstruction of work of officials 540 276 274 Fines and points 6 months 23 0
Transhipping to or participating in joint
__ . . 0 0 0 0
fishing operations with [...]
Use of a fishing vessel with no nationality 0 0 0 0
Total 7,989 5,191 5,122 237 6

Source: Ministry of Agriculture, Fisheriesand Food survey responses
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The competent authorities take account of a series of criteria for imposing sanctions. Article 13 of the
Royal Decree 182/2015 establishes the following criteria:

a) Theeconomicbenefit obtained as a consequence of the infringement.
b) Thesize and engine power of thefishing vessel.

¢) Thenatureofthe prejudice caused.

d) Thepossibility for restitution of the damaged caused.

The legislation foresees several circumstances aggravating and attenuating the case, inter alia the
degree of intentionality; dangerfor public healthor humanlives as a consequence of the infringement;
over-exploitation of fisheries resources; recidivism and previous records. The previous records are
taken into consideration for increasing the sanctions, or for reducing them in the absence of criminal
record. If thereis recidivism within one year, the sanction is scaled up. Besides, it blocks the possibility
of applying for a reduction of the sanction.

The above criteria support the authorities to decide the amount of the economic sanction to be
applied. For serious infringements, the sanctions can be segmented in three sections/levels:**’

1. Minimum level:from EUR 601 to EUR 15,000.
2. Medium level: from EUR 15,001 to EUR 40,000.
3. Maximum level:from EUR 40,001 to EUR 60,001.

¢. Number of infringements related to the number of controls

Data provided by the Ministry of Agriculture, Fisheries and Food indicates that the total number of
inspections is 60,658 for the period 2014-2019. The total number of infringements found for the same
period is 7,989. It is worth noting that all the inspections are registered, but not all of them lead to
indicate that an infringementhasbeen committed. After investigating the case, the authority in charge
might consider thatthere was no infringement. Similarly, not all the infringements lead to asanctioning
procedure.

The following table shows the inspections and infringements per type of controlimplemented: earth,
sea, airand controls that take place at the Centres of Fisheries Monitoring (CSP).

37 Law 3/2001, art. 106.2.b
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Table 80: Inspections and infringements (2014 -2019) (Spain)

Inspections and infringements

2014 2015 2016 2017 2018 2019
Earth
No. Inspections 4,474 4,994 5,210 5,423 5,788 5,577
No.Infringements 899 635 559 644 706 865
Sea
No. Inspections 2,028 2,198 1,758 1,394 1,338 1,126
No.Infringements 551 443 320 237 209 186
Air
No.Inspections 4,492 4,488 2,781 2,884 1,963 1,914
No.Infringements 89 126 52 44 27 104
Centres of Fisheries Monitoring
No. Inspections 73 X 127 52 28 18
No.Infringements 73 X 127 52 28 18
Total
No. Inspections 10,994 11,680 10,238 9,753 9,376 8,617
No.Infringements 1,539 1,204 1,058 977 942 1,155

Source: Ministry of Agriculture, Fisheries and Food?3¢®

Anoverallindicator canbe calculated onthe basis of the data presented in the table above. The number
of infringements account for about 11% of total number of inspections. Follow up and actual
sanctioning accounted for 9% (5,191 sanctions fromTable 79).

368 Data provided by e-mail on the 20 May 2020.
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7. RECOMMENDATIONS

KEY FINDINGS

It is recommended to clarify the criteria for the definition of serious infringements, for the
calculation of fines and points.

To simplify the current complexity of the point system.

It is recommended that Member States clearly indicate aggravating and attenuating
circumstances when assigning points.

It is recommended to increase cooperation between control agencies/EFCA and research
institutes for more efficient data collection.

An EU register of infringements may be desirable to introduce more transparency and to
contribute to alevel playing field.

7.1.

7.2.

Point System

To simplify the current complexity of the point systemin the proposed regulation.

To increase transparency in access to information related to the point system would
contribute to increase accountability and to reach a higher harmonisation of rules and
sanctions. There is a clear need for more transparency at national and EU level to address the
perception of uneven implementation of fisheries control across Member States, including the
application of the penalty point system.

Regarding the penalty pointsystemthere appearsto be a need for more careful consideration
of what should be the definition of serious infringementsand the criteria to be used.

The point system should not result in disproportionate and severe sanctions and the
permanent suspension of fishing licenses (90 points), in particular, is seen by some in the
industry as an extreme measure and a double-sanctioning on top of the national sanctioning

system. Due to consideration should be given tothe effectiveness of the sanctioning system
in place.

The differences and specificities according to regions/areas/fishery should be considered
and this should form the basis on which to define serious infringements and identifying
aggravating/attenuating circumstances.

To clearly specify how to apply the penalty point system and to indicate both aggravating and
attenuating circumstances when assigning penalty points. It is important to consider
circumstances on a case-by-case basis and allow for flexibility, leaving room for expert
judgementandtaking into account the specificities of the fishery.

Controls

To consider cooperation between control agencies / EFCA and research institutes for more
efficient data collection and high-qualitative data.
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e Toincrease the number of controls at sea, which is particularly relevantin the context of the
Last Haul programme and the control of the landing obligation.

¢ Tointroduce camera monitoring on vessels to allow a more effective control, but this should
be carried out on a voluntarybasis and with associated incentives

e The current framework where the infringements register is a national register (not publicly
available) creates alack of transparency regarding the application of the regulationsacross the
Union. In this context, an EU register of infringements may be desirable. Article 93 of the
Control Regulation provides little guidance regarding the recording obligations of a Member
State in a ‘national register of infringements’. A more structured approach with detailed rules
would be desirable.

e Toharmonisethelevel ofdetailincludedin the nationalregisters of infringements.

e Finally, thefollowing Table 81 shows the recommendations made by Member States and CSOs
in the context of the data collection (Annex Il Member States Questionnaire, interviews).
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Table 81: Recommendations

or conviction

Recommendation BG (DK |DE |EE|EL|ES(FR(HR | IE | IT (CY |LV|LT [PL|SI|FI |CSOs
Shorten the implementation deadlines for the sanctioning system v

Amend the number of points attributed for certain serious infringements (i.e. 70

point for withdrawing of fishing); to attribute points immediately for certain v

serious infringements

;Iarlfy the cr'lterla for the definition of serious infringements, for the calculation of v v v v v v v v
fines and points

Consider the national legal systems (and/or the national incomes) for the

. . o vV v ViV
implementation of the sanctioning systems

Harmonise the criteria for attribution of points and/or for imposing sanctions v v

Simplify the rules concerning admissibility with regards to EMFF support v

Introduce proportionality criteria for admissibility to EMFF support when the v

applicant has committed ‘minor’ serious infringements

Increase fishermen’s awareness of the point system v v

Simplify the criteria for the attribution of points (the current approach tends to

consider most of the infringements as serious — this no longer serves its purpose), v v

and to simplify the sanctioning procedure

Introduce regionalisation criteria for defining the infringement procedures and v v
sanctions

The accumulation of 90 points by the master of a fishing vessel shall not trigger

automatically the permanent withdrawal of the right to command a vessel as a v

master, but for a determined period

Make the points applicable for a period of 3 years from the date of detection and/ v
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Recommendation BG (DK (DE |EE|EL(ES|FR|(HR | IE [ IT|CY |LV (LT |PL|SI|FI |[CSOs
Introduce incentives for the early acceptance of points v

Harmonise the level of detail and rigour of national registers of sanctions v

Replace the paper-based catch certificate scheme with an electronic scheme v
Introduce transparency requirements by making information on the

implementation of the Control Regulation, such as audit reports, infringements v
and sanctions, publicly available

Strengthen EFCA’s mandate v v

Source: Author based on desk research and responses from the Member States (see Annex II)
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ANNEX |- STAKEHOLDER INTERVIEWS

Denmark

e Danish Fisheries Agency (Fiskeristyrelsen)

e Danish Fishermen PO (Dansk Fiskeriforening PO)

France

e Medium-largeindustrystakeholder fromthe Brittany region (name confidential), France

e International environmental protection organisation, IUU fishing officer (name confidential),
France

e Fisheries Control Unit, Directoratefor Sea Fisheriesand Aquaculture, Ministry of Agriculture and
Food of France

Germany

e  WWFGermany

e Fischermen association-Dt.Fischerei-Verband. Unionder Berufs-und Angelfischer, Germany
e Environmental Action Germany (DUH)

e State Office for Agriculture, Food Safety and Fisheries Mecklenburg-WesternPomerania

e Federal Ministry of Food and Agriculture (Bundesministeriumfiir Ernahrung und Landwirtschaft,
Germany

e ThunenInstitute, Germany

Ireland

e Sea-Fisheries Protection Authority (SFPA),Ireland
e Irish Fish Producers’ Organisation (IFPO)

ltaly

e International environmental organisation, expert on Mediterranean fisheries policies (name
confidential), Italy

e Nationalenvironmental protection NGO specialised in Mediterranean Seaissues (name
confidential), Italy

Lithuania
e Fisheries Monitoringand Control Division, Fisheries Service, Lithuanian Ministry of Agriculture
e BalticSea Fisheries Control Division, Fisheries Service, Lithuanian Ministry of Agriculture

e Fisheries Service, Lithuanian Ministry of Agriculture

e Smalland medium fishing companies’ association leader and smallindustry stakeholder (name
confidential), Lithuania
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Spain

e Ministry of Agriculture, Fisheriesand Food. Vice Directorate General of Controland Inspection,
Spain

e Ministry of Agriculture, Fisheriesand Food. Vice Directorate of Legal Affairs andInternational
Fisheries Governance, Spain.

e C(lientEarth, Spain

e Consejeriade Agriculturay Pesca de Andalucia (Regional Ministry of Agriculture and Fisheries,
Andalusia), Spain

e OCEANA
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ANNEX Il - QUESTIONNAIRETO THE MEMBER STATE

Thefollowing questions were addressed to fisheriesauthorities in 22 Member States, out of which 17
Member States submitted theirreplies:

When was the point system for serious infringements as foreseen in Council Regulation (EQ)
No. 1224/2009 (Article 92) implemented in your country?

Please refer to a specific national legislation/regulation.
What are the maximum and minimum penalties laid down in the national legislation?

Does your countryhavein place a system to record the infringements, theimposed sanctions
and assigned points?

Please provide the relevant legislation on the sanctioning system in place in your country,
indicating the minimum and maximum sanctions (or penalties) specified for the various types
ofinfringements (in terms of fines, restrictions, criminal sanctions, etc.).

Please provide alsoin English, if this is available.

Does your country have in place a system for rewarding of good behaviour, resulting in a
subtraction of penalty points? Is this specified in the relevant regulation?
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This study assesses the implementation of the current EU fisheries control
system by Member States. It focuses on the application of national infringement
procedures, sanctionsand the point system for serious infringements from 2014
to 2019. The research shows results based on interviews and survey replies by
17 out of 22 coastal Member Statesandit presents case studies for the following
seven countries: Denmark, France, Germany, Ireland, Italy, Lithuania and Spain.
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