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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 49

[EPA-R08-OAR-2015-0709; FRL—10003-
12—-Region 8]

RIN 2008—-AA03

Federal Implementation Plan for
Managing Emissions From Oil and
Natural Gas Sources on Indian Country
Lands Within the Uintah and Ouray
Indian Reservation in Utah

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to
promulgate a Federal Implementation
Plan (FIP) under the Clean Air Act
(CAA) and the EPA’s implementing
regulations that consists of control
requirements for new, modified, and
existing oil and natural gas sources
located on Indian country lands within
the Uintah and Ouray Indian
Reservation (also referred to as the U&O
Reservation) to address air quality in
and around the Uinta Basin Ozone
Nonattainment Area in northeast Utah.
The proposed FIP would also continue
the streamlined approach to authorize
new and modified minor oil and natural
gas production sources on the
reservation that has been established
through national rulemakings. This
proposed U&O FIP will establish
emissions control requirements for oil
and natural gas activity that contribute
to the Uinta Basin’s winter ozone
problem; establish regulatory
requirements that are the same or
consistent between Indian country and
neighboring jurisdictions within the
Basin; and allow for reasonable
continued development of the Basin’s
oil and natural gas resources on the
Indian country lands within the U&O
Reservation that are included in the
current Uinta Basin Ozone
Nonattainment Area. VOC emissions
control requirements for existing oil and
natural gas sources are currently
required in areas of the Basin under
Utah jurisdiction, but do not exist for
most sources on the U&O Reservation.
Additionally, this proposed U&O FIP
will ensure new development on the
U&O Reservation will not cause or
contribute to a NAAQS violation. We
are proposing to determine that it is
necessary and appropriate to
promulgate this proposed U&O FIP to
protect air quality on the U&O
Reservation, under the authority
provided in the CAA and the EPA’s

Tribal Air Quality Planning and
Management regulations. We designed
this proposed U&O FIP to protect air
quality while also providing the
regulated community certainty that
requirements will be consistent across
the Uinta Basin and allow for
continued, responsible development of
new and modified minor oil and natural
gas sources. Unless and until replaced
by a Tribal Implementation Plan, this
proposed U&O FIP will be implemented
by the EPA, or by the Ute Indian Tribe
if the EPA delegates that authority to the
Tribe.

DATES: Comments must be received on
or before March 23, 2020. Under the
Paperwork Reduction Act (PRA),
comments on the information collection
provisions are best assured of
consideration if the Office of
Management and Budget (OMB)
receives a copy of your comments on or
before February 20, 2020.

Public hearing: A public hearing for
this proposal is scheduled to be held on
Thursday, February 6, 2020, at the Ute
Indian Tribe Administration Offices
Auditorium, from 1 p.m. until 5 p.m.,
and again from 6 p.m. until 8 p.m. (local
time). The hearing will be held to accept
oral comments on this proposed U&O
FIP.

ADDRESSES: The public hearing will be
held at the Ute Indian Tribe
Administration Offices Auditorium,
6964 East 1000 South, Fort Duchesne,
Utah 84026. Submit your comments,
identified by Docket ID No. EPA-R08—
OAR-2015-0709, by one of the
following methods:

e http://www.regulations.gov. Follow
the online instructions for submitting
comments.

e Mail: Carl Daly, Acting Director, Air
and Radiation Division, U.S. EPA,
Region 8, Mail Code 8ARD, 1595
Wynkoop St., Denver, CO 80202—-1129.

e Hand Delivery: Carl Daly, Acting
Director, Air and Radiation Division,
U.S. Environmental Protection Agency
(EPA), Region 8, Mail Code 8ARD, 1595
Wynkoop Street, Denver, Colorado
80202-1129. Such deliveries are only
accepted Monday through Friday, 8:00
a.m. to 4:30 p.m., excluding federal
holidays. Special arrangements should
be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-R08-OAR-2015—
0709. The EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information

claimed to be Confidential Business
Information (CBI) or other information
for which disclosure is restricted by
statute. Do not submit information that
you consider to be GBI or otherwise
protected through http://
www.regulations.gov. The http://
www.regulations.gov site is an
“anonymous access’’ system, which
means that the EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you submit an electronic
comment, the EPA recommends that
you include your name and other
contact information in the body of your
comment and with any disk or CD-ROM
you submit. If the EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
the EPA may not be able to consider
your comment. Electronic files should
avoid the use of special characters, any
form of encryption, and be free of any
defects or viruses. For additional
information about the EPA’s public
docket, visit the EPA Docket Center
homepage at www.epa.gov/epahome/
dockets.htm.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. In some
instances, we reference documents from
the dockets for other rulemakings. For
this proposed rule, we have
incorporated by reference Docket ID No.
EPA-HQ-OAR-2010-0505,* Docket ID
EPA-R08-OAR-2012-0479,2 Docket ID
No. EPA-HQ-OAR-2003-0076, and
Docket ID No. EPA-HQ-OAR-2014—
0606 into Docket ID EPA-R08—OAR—
2015-0709. Although listed in the
index, some information is not publicly
available, e.g., CBI or other information
for which disclosure is restricted by
statute. Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically at http://
www.regulations.gov or in hard copy at
the following locations: Air and
Radiation Division, U.S. EPA, Region 8,
Mail Code 8ARD, 1595 Wynkoop Street,
Denver, Colorado 80202-1129; and Air
Quality Program, Ute Indian Tribe, P.O.
Box 70, Fort Duchesne, Utah 84026—
0190. The EPA requests that if at all
possible, you contact the persons listed

1Final Rule: Oil and Natural Gas Sector: Emission
Standards for New, Reconstructed, and Modified
Sources, See 81 FR 35823 (June 3, 2016); docket
available at http://www.regulations.gov, accessed
August 16, 2019.

2Final Rule: Federal Implementation Plan for Oil
and Natural Gas Well Production Facilities, Fort
Berthold Indian Reservation, North Dakota, See 78
FR 17835 (March 22, 2013); docket available at
http://www.regulations.gov, accessed August 16,
2019.
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in the FOR FURTHER INFORMATION
CONTACT section if you wish to view the
hard copy of the docket. You may view
the hard copy of the docket Monday
through Friday, 8:00 a.m. to 4:00 p.m.,
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT: Ms.
Claudia Smith, U.S. EPA, Region 8, Air
and Radiation Division, Mail Code
8ARD, 1595 Wynkoop Street, Denver,
Colorado 80202-1129, (303) 312—-6520,
smith.claudia@epa.gov.

SUPPLEMENTARY INFORMATION:
Definitions

APA: Administrative Procedure Act.

Act or CAA: Clean Air Act, unless the
context indicates otherwise.

BTU: British Thermal Unit.

CBI: Confidential Business Information.

CDPHE: Colorado Department of Public
Health and Environment’s Air Pollution
Control Division.

CO: carbon monoxide.

EPA, we, us or our: The United States
Environmental Protection Agency.

FBIR: Fort Berthold Indian Reservation.

FIP: Federal Implementation Plan.

GOR: gas-to-oil ratio.

HAP: hazardous air pollutants.

LACT: lease automatic custody transfer.

MDEQ: Montana Department of
Environmental Quality’s Air Resources
Management Bureau.

NAAQS: National Ambient Air Quality
Standards.

NAICS: North American Industry
Classification System.

NDDoH: North Dakota Department of
Health’s Division of Air Quality.

NESHAP: National Emission Standards for
Hazardous Air Pollutants.

NMED: New Mexico Environment
Department’s Air Quality Bureau.

NOx: nitrogen oxides.

NO:: nitrogen dioxide.

NSPS: New Source Performance Standards.

NSR: New Source Review.

ODEQ: Oklahoma Department of
Environmental Quality’s Air Quality
Division.

PM: particulate matter.

PSD: Prevention of Significant
Deterioration.

PTE: potential to emit.

RCT: Railroad Commission of Texas, Oil
and Gas Division.

RIA: Regulatory Impact Analysis

SCADA: Supervisory Control and Data
Acquisition.

SIP: State Implementation Plan.

SO,: sulfur dioxide.

TAR: Tribal Authority Rule.

TAS: treatment in the same manner as a
state.

TIP: Tribal Implementation Plan.

UDEQ: Utah Department of Environmental
Quality’s Division of Air Quality.

U&O Reservation or the Reservation:
Indian country lands within the Uintah &
Ouray Indian Reservation.

VOC: volatile organic compound(s).

VRU: vapor recovery unit.

WDEQ: Wyoming Department of
Environmental Quality’s Air Quality
Division.

The information presented in this
preamble is organized as follows:

I. General Information
A. What entities are potentially affected by
this proposal?
B. What should I consider as I prepare my
comments to the EPA?
C. Where can I get a copy of this document
and other related information?
II. Purpose of This Action
III. Background
A. Uintah and Ouray Indian Reservation
B. Tribal Authority Rule
C. Federal Indian Gountry Minor NSR Rule
D. Air Quality and Attainment Status
E. Emissions Information
F. What is a FIP?
G. Oil and Natural Gas Sector in the Uinta
Basin
IV. Development of the Proposed Rule
A. Rationale for the Proposed Rule
B. Uinta Basin Air Quality Solutions:
Stakeholder Feedback
C. Ensuring Streamlined Construction
Authorizations on the U&O Reservation
D. Developing the Proposed Control
Requirements
E. Effect on Determining Site-Specific
Permitting Requirements
F. Evaluation of Emissions Impacts of the
Proposed Rule
G. Costs and Benefits of the Proposed Rule
V. Summary of FIP Provisions
A. Introduction
B. Provisions for Delegation of
Administration to the Tribe
C. General Provisions
D. Emissions Inventory Requirements
E. Compliance With the National Indian
Country Oil and Natural Gas Federal
Implementation Plan for New and
Modified True Minor Oil and Natural
Gas Sources in the Uinta Basin Ozone
Nonattainment Area
F. VOC Emissions Control Requirements
G. Monitoring Requirements
H. Recordkeeping Requirements
I. Notification and Reporting Requirements
VI. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review
B. Executive Order 13771: Reducing
Regulations and Controlling Regulatory
Costs
C. Paperwork Reduction Act (PRA)
D. Regulatory Flexibility Act (RFA)
E. Unfunded Mandates Reform Act
(UMRA)
F. Executive Order 13132: Federalism
G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
H. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks
. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use
. National Technology Transfer and
Advancement Act NTTAA)

—

~—

K. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

1. General Information

A. What entities are potentially affected
by this proposal?

Entities potentially affected by this
proposal include the Ute Indian Tribe,3
as well as new, modified and existing
sources that are in the oil and natural
gas production and natural gas
processing segments of the oil and
natural gas sector and are on Indian
country 4 lands within the U&O
Reservation. All of the Ute Indian Tribe
Indian country lands of which the EPA
is aware are located within the exterior
boundaries of the Reservation, and this
proposed U&O FIP will apply to all such
lands. To the extent that there are Ute
Indian Tribe Dependent Indian
Communities under 18 U.S.C. 1151(b) or
allotted lands under 18 U.S.C. 1151(c)
that are located outside the exterior
boundaries of the Reservation, those
lands will not be covered by this
proposed U&O FIP.5 In addition, this

3The Ute Indian Tribe is a federally recognized
tribe organized under the Indian Reorganization Act
of 1934, with a Constitution and By-Laws adopted
by the Tribe on December 19, 1936 and approved
by the Secretary of the Interior on January 19, 1937.
See Indian Entities Recognized and Eligible to
Receive Services from the United States Bureau of
Indian Affairs, See 82 FR 4915 (January 17, 2017);
48 Stat. 984, 25 U.S.C. 5123 (IRA); Constitution and
By-Laws of the Ute Indian Tribe of the Uintah and
Ouray Reservation, available at https://
www.loc.gov/law/help/american-indian-consts/
PDF/37026342.pdf, accessed August 16, 2019.

4Indian country is defined at 18 U.S.C. 1151 as:
(a) All land within the limits of any Indian
reservation under the jurisdiction of the United
States Government, notwithstanding the issuance of
any patent, and, including rights-of-way running
through the reservation, (b) all dependent Indian
communities within the borders of the United
States whether within the original or subsequently
acquired territory thereof, and whether within or
without the limits of a state, and (c) all Indian
allotments, the Indian titles to which have not been
extinguished, including rights-of-way running
through the same.

5Under the CAA, lands held in trust for the use
of an Indian tribe are reservation lands within the
definition at 18 U.S.C. 1151(a), regardless of
whether the land is formally designated as a
reservation. See Indian Tribes: Air Quality Planning
and Management, See 63 FR 7254, 7258 (1998)
(“Tribal Authority Rule”); Arizona Pub. Serv. Co. v.
EPA, 211 F.3d 1280, 1285-86 (D.C. Cir. 2000).
EPA’s references in this proposed U&O FIP to
Indian country lands within the exterior boundaries
of the U&O Reservation include any such tribal
trust lands that may be acquired by the Ute Indian
Tribe.

In 2014, the U.S. Court of Appeals for the D.C.
Circuit addressed EPA’s authority to promulgate a
FIP establishing certain CAA permitting programs
in Indian country. Oklahoma Dept. of
Environmental Quality v. EPA, 740 F. 3d 185 (D.C.
Cir. 2014). In that case, the court recognized EPA’s
authority to promulgate a FIP to directly administer
CAA programs on Indian reservations but

Continued
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proposed rule will not apply to any
sources on non-Indian-country lands,
including any non-Indian-country lands

within the exterior boundaries of the
Reservation.6

TABLE 1—SOURCE CATEGORIES AFFECTED BY THIS PROPOSED ACTION

Industry category

NAICS code

Examples of regulated entities/description of industry category

Oil and Gas Production/Operations ..........

Crude Petroleum and Natural Gas Extrac-
tion.

Natural Gas Liquid Extraction ...................

Drilling Oil and Gas Wells ...........cccceeueeee.

Support Activities for Oil and Gas Oper-
ations.

Engines (Spark Ignition and Compression
Ignition) for Electric Power Generation.

21111

211111

211112

213111

213112

2211

Exploration for crude petroleum and natural gas; drilling, completing, and equipping
wells; operation of separators, emulsion breakers, desilting equipment, and field
gathering lines for crude petroleum and natural gas; and all other activities in the
preparation of oil and gas up to the point of shipment from the producing prop-
erty.

Production of crude petroleum, the mining and extraction of oil from oil shale and
oil sands, the production of natural gas, sulfur recovery from natural gas, and the
recovery of hydrocarbon liquids from oil and gas field gases.

Exploration, development and/or the production of petroleum or natural gas from
wells in which the hydrocarbons will initially flow or can be produced using nor-
mal pumping techniques or production of crude petroleum from surface shales or
tar sands or from reservoirs in which the hydrocarbons are semisolids.

Recovery of liquid hydrocarbons from oil and gas field gases; and sulfur recovery
from natural gas.

Drilling oil and gas wells for others on a contract or fee basis, including spudding
in, drilling in, redrilling, and directional drilling.

Performing support activities on a contract or fee basis for oil and gas operations
(except site preparation and related construction activities) such as exploration
(except geophysical surveying and mapping); excavating slush pits and cellars,
well surveying; running, cutting, and pulling casings, tubes, and rods; cementing
wells, shooting wells; perforating well casings; acidizing and chemically treating
wells; and cleaning out, bailing, and swabbing wells.

Provision of electric power to support oil and natural gas production where access
to the electric grid is unavailable.

This list is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities potentially
affected by this action. To determine
whether your source could be affected
by this action, you should examine the
proposed U&O FIP applicability criteria
in §49.4169. If you have any questions
regarding the applicability of this action
to a particular entity, contact the
appropriate person listed in the FOR
FURTHER INFORMATION CONTACT section.

B. What should I consider as I prepare
my comments to the EPA?

Submitting CBI. Do not submit this
information to the EPA through
regulations.gov or email. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD ROM that
you mail to the EPA, mark the outside
of the disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is
claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked

invalidated the FIP at issue as applied to non-
reservation areas of Indian country in the absence
of a demonstration of an Indian tribe’s jurisdiction
over such non-reservation area. Because the current

will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. Send or deliver
information identified as CBI only to the
following address: Mr. Aaron Zull, c¢/o
Air and Radiation Division U.S. EPA,
Region 8, Mail Code 8ARD, 1595
Wynkoop St., Denver, CO 80202-1129,
and Attention Docket ID No. EPA-R08-
OAR-2015-0709.

Docket. The docket number for this
action is EPA-R08-OAR-2015-0709.

Preparing comments. When
submitting comments, remember to:

o Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

e Respond to specific questions and
link comments to specific CFR
references when appropriate.

¢ Explain why you agree or disagree
and suggest alternatives. Include
specific regulatory text that implements
your requested changes.

e Explain technical information and/
or data that you used to as the basis of
your comment and provide references to
the supporting information.

o If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

proposed rule would apply only on Indian country
lands that are within the exterior boundaries of the
U&O Reservation, i.e., on Reservation lands, it is
unaffected by the Oklahoma court decision.

e Provide specific examples to
illustrate your concerns and suggest
alternatives.

¢ Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

¢ Make sure to submit your
comments by the comment period
deadline identified.

C. Where can I get a copy of this
document and other related
information?

In addition to being available in the
docket, an electronic copy of this
proposal will also be posted at: https://
www.epa.gov/air-quality-
implementation-plans/approved-air-
quality-implementation-plans-region-8
(Approved Air Quality Implementation
Plans in Region 8 page).

II. Purpose of This Action

In this action, the EPA is proposing to
exercise its authority under sections
301(a) and 301(d)(4) of the CAA and 40
CFR 49.11 to promulgate FIP provisions
that are necessary and appropriate to
protect air quality on the U&O
Reservation and in nearby communities.
The purpose of this proposed U&O FIP
is threefold. First, this proposed U&O
FIP would improve air quality in the

6 As a result of a series of federal court decisions,
there are some non-Indian-country lands within the
exterior boundaries of the Uintah and Ouray Indian
Reservation. See note 19.
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U&O Reservation by addressing
emissions from oil and natural gas
activity that contribute to the winter
ozone problem in the physiographic
region known as the Uinta Basin,”
within which the U&O Reservation is
located, and where ambient ozone levels
have exceeded both the 2008 and the
2015 ozone NAAQS.8 The EPA
designated portions of the Uinta Basin,
including large portions of the U&O
Reservation, as nonattainment for the
2015 ozone NAAQS.9

As recently as February 2019, the
Uinta Basin experienced very poor air
quality. The problem is caused by
emissions of VOC and NOx reacting in
the presence of sunlight and widespread
snow cover during temperature
inversion conditions to form ground-
level ozone at levels that exceed the
ozone NAAQS and are, therefore,
detrimental to public health. The main
sources in the Basin responsible for
VOC and NOx emissions are existing
sources in the oil and natural gas sector.
As explained in section IIL.D. (Air
Quality Information), available
information indicates that winter ozone
formation in the Basin is driven by local
emissions and is significantly more
sensitive to changes in VOC emissions
than NOx emissions. As explained in
section III.E. (Emissions Information),
available information indicates that the
large majority of VOC emissions in the
Basin are from existing oil and natural
gas activity, and the large majority of
those emissions are from existing
sources on the U&O Reservation and in
the nonattainment area. VOC emissions
control requirements for existing oil and
natural gas sources currently exist in
areas of the Basin under Utah
jurisdiction, but do not exist in the U&O
Reservation and are necessary to protect
air quality.

7For the purpose of this rulemaking, the EPA
defines the geographic scope of the Uinta Basin to
be consistent with the Uinta Basin 2014 Air
Agencies Oil and Gas Emissions Inventory (herein
after referred to as the 2014 Uinta Basin Emissions
Inventory), which encompasses Duchesne and
Uintah counties. The 2014 Uinta Basin Emissions
Inventory is available at: https://deq.utah.gov/air-
quality/2014-air-agencies-oil-and-gas-emissions-
inventory-uinta-basin, accessed August 16, 2019.

8The 2015 ozone NAAQS is 70 parts per billion
(ppb) (40 CFR 50.19). The 2008 ozone NAAQS is
75 ppb. Historical ozone NAAQS information is
available at: https://www.epa.gov/ozone-pollution/
table-historical-ozone-national-ambient-air-quality-
standards-naags, accessed August 16, 2019.

90n April 30, 2018, the EPA designated portions
of the Uinta Basin below a contiguous external
perimeter of 6,250 ft. as nonattainment for the 2015
ozone NAAQS. This includes land under both state
and tribal jurisdiction. For more information, see
https://www.epa.gov/ozone-designations/
additional-designations-2015-ozone-standards,
accessed August 16, 2019.

The CAA does not require an
attainment plan for Marginal ozone
nonattainment areas.1® Accordingly,
this proposed U&O FIP is not intended
to bring the Uinta Basin back into
attainment with the ozone standard.
However, we do anticipate that this
proposed U&O FIP will make a
meaningful improvement in air quality
through the reduction of VOC, which
are an ozone precursor, while also
allowing continued construction
authorization of new development in
the Basin and the positive economic
impact that development brings to the
Tribe.

This proposed action is driven by the
EPA’s authority and responsibility to
protect air quality in Indian country
arising from provisions in sections
301(a) and 301(d)(4) of the CAA and 40
CFR 49.11. Regarding permitting of new
or modified sources of air pollution in
nonattainment areas in Indian country,
the reviewing authority must
demonstrate that construction
authorization of minor sources would
not cause or contribute to a NAAQS
violation in the nonattainment area (see
49.155(a)(7)(ii)) and that construction
authorization of major sources would
provide a net air quality benefit in the
nonattainment area (see 40 CFR
49.169(b)(4)). While the CAA Indian
country nonattainment permit program
for major sources specifies offset
requirements as the method to make
such a demonstration (see 40 CFR
49.169(b)(3)), the CAA Indian country
nonattainment permit program for
minor sources is not prescriptive as to
how to make such a demonstration. The
requirements in this proposed U&O FIP
resulting in VOC emission reductions
from existing sources would improve air
quality and also allow the EPA to rely
on those reductions to meet the NAAQS
protection requirements for continued
construction authorization of new or
modified minor sources in the
nonattainment area.

Regarding the focus on VOC emission
reductions in this proposed U&O FIP,
according to the Uinta Basin Ozone
Studies, which consist of field studies
conducted in the Basin from 2011 to

10 The requirements for Marginal ozone
nonattainment areas are specified in Clean Air Act
Title I, Part D, subpart 2 (see 42 U.S.C. 7511a(a))
and requirements include: (1) Comprehensive,
accurate, current inventory of actual ozone
precursor emissions from all sources; (2)
Corrections, if necessary, to existing
implementation plans to meet specific
requirements, including for nonattainment major
source permitting; (3) Triennial emissions inventory
updates; and (4) General offset requirements for
new and modified major sources.

2014, improvements in ozone levels in
the Basin are most likely to come from
VOC emissions reductions from existing
oil and natural gas sources. After a
careful analysis of emissions data
provided by industry in the 2014 Uinta
Basin Emissions Inventory, we have
determined that most of the existing oil
and natural gas sources on the U&O
Reservation are largely uncontrolled for
VOC and other emissions. Therefore, in
developing this rule, we have
concentrated on determining the most
effective control requirements to reduce
VOC emissions from oil and natural gas
sources to address the winter ozone
exceedances.

Second, the proposed control
requirements are intended to be the
same as or consistent with the
requirements applicable to similar
sources on Utah-regulated lands, to
promote a more consistent regulatory
environment across the Basin. Where
we are proposing to regulate existing
equipment or activities that are
regulated by EPA standards for the oil
and natural gas sector, we also have
consulted those EPA standards.

We are proposing to make the final
rule effective on the date of publication.
We are proposing that compliance with
the FIP for sources that construct on or
after the effective date of the final rule
would be required upon startup.
Compliance for sources that commence
construction before the effective date of
the final rule would be required no later
than 18 months after the effective date
of the final rule.

Finally, given the number of oil and
natural gas projects in the Basin that are
already approved or are in the federal
review and approval process through
evaluations conducted under the
National Environmental Policy Act
(NEPA) by other federal agencies,’2 in
the coming years the EPA could receive
a large number of applications for
authorization to construct new and
modified synthetic minor oil and
natural gas sources on the U&O
Reservation and registrations of new
and modified true minor oil and natural
gas sources on the U&O Reservation
under the National O&NG FIP. We

11 Utah DEQ: Ozone in the Uinta Basin: Overview
web page with reports on Uinta Basin ozone field
studies from 2011 to 2014: https://deq.utah.gov/air-
quality/ozone-in-the-uinta-basin, accessed August
16, 2019. The RIA for this rule contains detailed
discussion of the studies and can be viewed in the
docket for this rulemaking (Docket ID No. EPA—
R08-0OAR-2015-0709).

12 Spreadsheet titled “Uinta Basin OG NEPA
Evaluations 9.11.19.pdf”, available in the Docket for
this rulemaking (Docket ID No. EPA-R08-OAR—
2015-0709), lists oil and natural gas production
projects in the Uinta Basin that have been subject
to evaluation under NEPA.
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https://www.epa.gov/ozone-pollution/table-historical-ozone-national-ambient-air-quality-standards-naaqs
https://www.epa.gov/ozone-pollution/table-historical-ozone-national-ambient-air-quality-standards-naaqs
https://www.epa.gov/ozone-designations/additional-designations-2015-ozone-standards
https://www.epa.gov/ozone-designations/additional-designations-2015-ozone-standards
https://deq.utah.gov/air-quality/ozone-in-the-uinta-basin
https://deq.utah.gov/air-quality/ozone-in-the-uinta-basin
https://deq.utah.gov/air-quality/2014-air-agencies-oil-and-gas-emissions-inventory-uinta-basin
https://deq.utah.gov/air-quality/2014-air-agencies-oil-and-gas-emissions-inventory-uinta-basin
https://deq.utah.gov/air-quality/2014-air-agencies-oil-and-gas-emissions-inventory-uinta-basin

3496

Federal Register/Vol. 85, No. 13/Tuesday, January 21, 2020/Proposed Rules

recently took action to reinstate the
streamlined construction authorization
mechanism available for true minor oil
and natural gas sources in Indian
country through the National O&NG FIP
(codified at 40 CFR part 49, subpart C,
§§49.101-49.105) 13 for the portions of
the U&O Reservation that are included
in the area of the Uinta Basin that has
been designated nonattainment for the
2015 ozone NAAQS.14 In the separate
action, we amended the National O&NG
FIP to extend its geographic coverage to
the Indian country portions of the U&O
Reservation that are part of the Uinta
Basin Ozone Nonattainment Area. In
addition to providing a streamlined
construction authorization mechanism
to new and modified true minor oil and
natural gas sources,® the National
O&NG FIP requires compliance with a
suite of eight federal oil and natural gas
sector emissions standards 16 for new
and modified sources, as applicable.
The existing source emissions
reductions achieved under the proposed
FIP, once implemented, would allow
the EPA to demonstrate that both
permitting the construction of new and
modified synthetic minor oil and
natural gas sources and registration of
new and modified true minor oil and

13 Final Rule: Federal Implementation Plan for
True Minor Sources in Indian Country in the Oil
and Natural Gas Production and Natural Gas
Processing Segments of the Oil and Natural Gas
Sector; Amendments to the Federal Minor New
Source Review Program in Indian Country to
Address Requirements for True Minor Sources in
the Oil and Natural Gas Sector, 81 FR 35943 (June
3, 2016); docket No. EPA-HQ-OAR-2014-0606,
available at http://www.regulations.gov, accessed
August 16, 2019.

14 Final Rule: Amendments to Federal
Implementation Plan for Managing Air Emissions
from True Minor Sources in Indian Country in the
Oil and Natural Gas Production and Natural Gas
Processing Segments of the Oil and Natural Gas
Sector, 84 FR 21240 (May 14, 2019); Docket No.
EPA-HQ-OAR-2014-0606, available at http://
www.regulations.gov, accessed August 16, 2019.

15 As defined in the Federal Minor New Source
Review Program in Indian Country at 40 CFR
49.152, a true minor source is a source that emits
or has the potential to emit regulated NSR
pollutants in amounts that are less than the major
source thresholds in §49.167 (federal
preconstruction permit program for major sources
in nonattainment areas in Indian country) or §52.21
(federal preconstruction permit program for major
sources in attainment/unclassifiable areas), as
applicable, but equal to or greater than the minor
NSR thresholds in §49.153 (federal preconstruction
permit program for minor sources in Indian
country), without the need to take an enforceable
restriction to reduce its potential to emit to such
levels.

16 See 40 CFR 49.105. The National O&NG FIP
specifies that sources must comply with, as
applicable, the following standards: NESHAP 40
CFR part 63, subpart DDDDD; NESHAP 40 CFR part
63, subpart ZZZZ; NSPS IIII 40 CFR part 60, subpart
IIIT; NSPS 40 CFR part 60, subpart JJJJ; NSPS 40 CFR
part 60, subpart Kb; NSPS 40 CFR part 60, subpart
000O0a; NESHAP 40 CFR part 63, subpart HH; and
NSPS 40 CFR part 60, subpart KKKK.

natural gas sources under the National
O&NG FIP would be protective of the
NAAQS on the U&O Reservation. This
will be described in greater detail in
Sections IV.C. and V.E.

In this action we are proposing to
continue the streamlined construction
authorization mechanism permanently
for true minor oil and natural gas
sources on the Indian country portions
of the U&O Reservation that are part of
the Uinta Basin Ozone Nonattainment
Area through a different regulatory
mechanism than the one we employed
in our recent final action (i.e., amending
the National O&NG FIP). Instead, in this
action we are proposing to apply the
requirements of the National O&NG FIP
(through 40 CFR part 49, subpart K) to
the portions of the U&O Reservation that
are included in the Uinta Basin
Nonattainment Area. The effect of this
proposal, if finalized as proposed, will
be the permanent continuation of
uninterrupted streamlined construction
authorizations on the U&QO Reservation;
the advantage of using the different
regulatory mechanism that we are
proposing here is that the requirements
(or at least reference to them) for the
Indian country portions of the U&O
Reservation that are part of the Uinta
Basin Ozone Nonattainment Area
relative to oil and natural gas will be
located in one place in the Code of
Federal Regulations, which we believe
provides a more efficient and user-
friendly approach.1? This will be
described in greater detail in Sections
IV.C. and V.E.

In the preamble to the final National
O&NG FIP published on June 3, 2016,
we indicated that the most appropriate
means for addressing air quality
concerns on specific reservations due to
impacts from oil and natural gas activity
is through area- or reservation-specific
FIPs and not through the National
O&NG FIP. Further, we stated that such
FIPs may need to include requirements
for existing, new and modified sources
beyond those in the National O&NG
FIP.18 Consistent with that approach,
this action would impose some
requirements for new and modified
sources that are in addition to what is
required by the eight federal oil and
natural gas sector emissions standards
incorporated in the National O&NG FIP.
Therefore, new and modified true minor
oil and natural gas sources on the U&O
Reservation that would use the National

171f this action as proposed is finalized, then the
EPA’s intent would be to propose to withdraw its
other action in which it amended the National
O&NG FIP to provide streamlined construction
authorizations as it would be redundant and no
longer needed.

18 See 81 FR 35964 and 35968.

O&NG FIP for construction
authorization may have to comply with
other requirements for certain
equipment or activities not covered by
the eight federal standards, as
applicable under this action, in addition
to the requirements in the National
O&NG FIP.19 We are relying on the VOC
emissions reductions in this action to
support the limited extension of the
National O&NG FIP to the Indian
country portion of the Uinta Basin
Ozone Nonattainment Area.

Emissions from existing oil and
natural gas sources have been shown to
be the largest contributor to VOC
emissions on the U&O Reservation and
in the Uinta Basin, and therefore, the
largest contributor to elevated winter
ozone levels in the area. Implementing
this proposed U&O FIP at existing oil
and natural gas sources on the U&O
Reservation will result in significant
annual VOC reductions, thus improving
air quality within the Basin.

The combination of this proposed
U&O FIP (when finalized) and the
National O&NG FIP amendments is
intended to: (1) Improve air quality on
the U&O Reservation; (2) promote a
more consistent regulatory environment
across the Basin; and (3) ensure that the
emissions reductions achieved from this
proposed U&O FIP can be the basis for
new development and a streamlined
construction authorization mechanism
for new or modified true minor oil and
natural gas sources wishing to locate or
expand on the Indian country portions
of the ozone nonattainment area through
the National O&NG FIP amendments.

III. Background

A. Uintah and Ouray Indian Reservation

The Uintah and Ouray Indian
Reservation was formed from the Uintah
Valley and Uncompahgre Reservations,
which were established by executive
order in 1861 and 1882, respectively.20
In 1886 the Department of the Interior
merged the two reservations to create
the U&O Reservation, and in 1948
Congress expanded the Reservation with

19 As described in detail later, this action
proposes to exempt certain equipment and
activities that are subject to the emissions control
requirements of certain federal standards, a subset
of the eight federal standards in the National O&NG
FIP, from having to comply the emissions control
requirements in this action for those same
equipment and activities, but there are other
equipment, such as small and remote glycol
dehydrators, that are not regulated by those federal
standards, but are proposed to be regulated in this
action.

20 See Exec. Order of Oct. 3, 1861, reprinted in
1 Charles J. Kappler, Indian Affairs: Laws and
Treaties 900 (1904); confirmed by Congress in the
Act of May 5, 1864, ch. 77, 13 Stat. 63; Exec. Order
of Jan. 5, 1882, reprinted in Indian Affairs: Laws
and Treaties at 901.
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the Hill Creek Extension.2® The U&O
Reservation’s boundaries have been
further addressed and explained in a
series of federal court decisions.22

B. Tribal Authority Rule

Section 301(d) of the Clean Air Act
(CAA) authorizes the EPA to treat
Indian tribes in the same manner as
states for purposes of implementing the
CAA over their entire reservations and
over any other areas within their
jurisdiction, and directs the EPA to
promulgate regulations specifying those
provisions of the CAA for which such
treatment is appropriate.23 It also
authorizes the EPA, when the EPA
determines that the treatment of Indian
tribes as identical to states is
inappropriate or administratively
infeasible, to provide by regulation
other means by which the EPA will
directly administer the CAA.24 Acting
principally under that authority, on
February 12, 1998, the EPA promulgated
the Tribal Authority Rule (TAR).25 In
the TAR, we determined that it was
appropriate to treat eligible tribes in the
same manner as states for all CAA
statutory and regulatory purposes,
except a list of specified CAA
provisions and implementing
regulations thereunder.26 That list of
excluded provisions includes specific

217.8S. Office of Indian Affairs, Dept. of the
Interior, Annual Report of the Commissioner of
Indian Affairs, at 226 (1886); 62 Stat. 72 (1948).

22 See Ute Indian Tribe v. Utah, 521 F. Supp.
1072 (D. Utah 1981); Ute Indian Tribe v. Utah, 716
F.2d 1298 (10th Cir. 1983); Ute Indian Tribe v.
Utah, 773 F.2d 1087 (10th Cir. 1985) (en banc), cert.
denied, 479 U.S. 994 (1986); Hagen v. Utah, 510
U.S. 399 (1994); Ute Indian Tribe v. Utah, 935 F.
Supp. 1473 (D. Utah 1996); Ute Indian Tribe v.
Utah, 114 F.3d 1513 (10th Cir. 1997), cert. denied,
522 U.S. 1107 (1998); Ute Indian Tribe v. Utah, 790
F.3d 1000 (10th Cir. 2015), cert. denied, 136 S. Ct.
1451 (2016); and Ute Indian Tribe v. Myton, 835
F.3d 1255 (10th Cir. 2016), cert. dismissed, 137 S.
Ct. 2328 (2017).

2342 U.S.C. 7601(d)(1) and (2); See 63 FR 7254—
57 (February 12, 1998) (explaining that CAA section
301(d) includes a delegation of authority from
Congress to eligible Indian tribes to implement CAA
programs over all air resources within the exterior
boundaries of their Reservations).

2442 U.S.C. 7601(d)(4).

25 “Indian Tribes: Air Quality Planning and
Management.” see 63 FR 7254 (February 12, 1998);
40 CFR 49.1-49.11.

26 40 CFR 49.3—.4. To be eligible for treatment in
a similar manner as a state (TAS) under the Tribal
Authority Rule, a tribe must meet four
requirements: (1) Be a federally recognized tribe; (2)
have a governing body carrying out substantial
governmental duties and functions; (3) propose to
carry out functions pertaining to the management
and protection of air resources of the tribe’s
reservation or other areas within the tribe’s
jurisdiction; and (4) be reasonably expected to be
capable of carrying out the functions. 40 CFR 49.6.
A tribe interested in administering a particular CAA
program or function may apply to the appropriate
regional administrator for a determination of
whether it meets these TAS eligibility criteria with
respect to that program or function. 40 CFR 49.7.

plan submittal and implementation
deadlines for NAAQS-related
requirements, among them the CAA
section 110(a)(2)(C) requirement to
submit a program (including a permit
program as required in parts C and D of
the CAA) to regulate the modification
and construction of any stationary
source as necessary to assure that the
NAAQS are achieved. Other provisions
for which we determined that we would
not treat tribes in the same manner as
states include CAA section 110(a)(1)
(SIP submittal) and CAA section
110(c)(1) (directing the EPA to
promulgate a FIP “within 2 years” after
we find that a state has failed to submit
a required plan or has submitted an
incomplete plan, or within 2 years after
we disapprove all or a portion of a
plan).

The TAR preamble clarified that by
including CAA section 110(c)(1) on the
list at 40 CFR 49.4, the “EPA is not
relieved of its general obligation under
the CAA to ensure the protection of air
quality throughout the nation, including
throughout Indian country.” 27 The
preamble confirmed that the “EPA will
continue to be subject to the basic
requirement to issue a FIP for affected
tribal areas within some reasonable
time.”” 28 Consistent with those
statements, the TAR includes a
provision requiring the EPA to
“promulgate without unreasonable
delay such Federal implementation plan
provisions as are necessary or
appropriate to protect air quality,”
unless a complete tribal implementation
plan is submitted or approved.29

The Ute Indian Tribe has not applied
for TAS for the purpose of
administering a Tribal Implementation
Plan (TIP) under the CAA; nor has it
submitted a TIP for review and
approval. Thus, with respect to the U&O
Reservation, there is currently no
submitted or EPA-approved tribal plan
that would address the air quality
purposes described earlier. The FIP the
EPA is proposing provides such a plan
and applies to all Indian country lands
within the exterior boundaries of the
U&O Reservation.

C. Federal Indian Country Minor NSR
Rule

1. What is the Federal Indian Country
Minor NSR rule?

In 2006, acting under the authority
provided in CAA section 301(d) and in
the TAR, we proposed the FIP
regulation: ‘“Review of New Sources and
Modifications in Indian Country”

27 See 63 FR at 7265 (February 12, 1998).
281d,
2940 CFR 49.11(a).

(Indian Country NSR rule).30 As a part
of this regulation, the EPA made a
finding that it was necessary or
appropriate to protect air quality by
proposing a FIP to establish a program
to regulate the modification and
construction of minor stationary sources
consistent with the requirements of
section 110(a)(2)(c) of the CAA, where
there was no EPA-approved tribal minor
NSR permit program in Indian country
to regulate construction of new and
modified minor sources and minor
modifications of major sources. We call
this part of the Indian Country NSR rule
the Federal Indian Country Minor NSR
rule. In developing that FIP, we
sought 31 to “‘establish a flexible
preconstruction permitting program for
minor sources in Indian country that is
comparable to similar programs in
neighboring states in order to create a
more consistent regulatory environment
for owners/operators within and outside
of Indian country.” The Federal Indian
Country Minor NSR rule provides a
mechanism for issuing preconstruction
permits for the construction of new
minor sources and certain modifications
of major and minor sources in areas
covered by the rule. In developing the
rule, the EPA conducted extensive
outreach and consultation, along with a
7-month public comment period that
ended on March 20, 2007. The
comments provided detailed
information specific to Indian country
and the final Federal Indian Country
Minor NSR rule incorporated many of
the suggestions we received. We
promulgated final rules on July 1,
2011,32 and the FIP became effective on
August 30, 2011.

The Federal Indian Country Minor
NSR rule applies to existing, new, and
modified minor stationary sources and
to minor modifications at existing major
stationary sources in Indian country 33
where there is no EPA-approved
program in place. Tribes can elect to
develop and implement their own EPA-
approved program under the TAR,34 but

30 “Review of New Sources and Modifications in
Indian Country,” Proposed Rule, See 71 FR 48696
(Aug. 21, 2006).

31 See 76 FR 38754 (July 1, 2011).

32 “Review of New Sources and Modifications in
Indian Country,” Final Rule, See 76 FR 38748 (July
1, 2011).

3340 CFR 49.153. Existing sources are only
subject to the registration requirements unless they
undergo modification.

34To be eligible to develop and implement an
EPA-approved program, under the Tribal Authority
Rule a tribe must meet four requirements: (1) Be a
federally-recognized tribe; (2) have a functioning
government carrying out substantial duties and
powers; (3) propose to carry out functions
pertaining to air resources of the reservation or
other areas within the tribe’s jurisdiction; and (4)

Continued
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are not required to do s0.3% In the
absence of an EPA-authorized program,
the EPA implements the program.
Tribes can request administrative
delegation of the federal program from
the EPA and may be authorized by the
EPA to implement agreed upon rules or
provisions on behalf of the Agency.

Any existing, new, or modified
stationary source in the oil and natural
gas sector that emits or has the potential
to emit (PTE) a regulated NSR pollutant
in amounts equal to or greater than the
minor NSR thresholds in the Federal
Indian Country Minor NSR rule, but less
than the amount that would qualify the
source as a major source or a major
modification for purposes of the PSD or
nonattainment major NSR programs,
must submit a registration form to the
EPA containing information on, among
other things, source-wide actual
emissions of NSR regulated pollutants,
information on the methods used to
calculate the emissions, and
descriptions of the various emitting
activities and equipment operated at the
source. Existing, new, and modified oil
and natural gas sources that commenced
construction before October 3, 2016,
complied with the Federal Indian
Country Minor NSR Permit Program by
registering under the Existing Source
Registration Program at 40 CFR 49.160.
Beginning October 3, 2016, the owner/
operator of any new true minor oil and
natural gas source must comply with the
National O&NG FIP or apply for and
obtain a site-specific true minor NSR
permit before beginning construction.
Likewise, the owner/operator of any
existing stationary source (minor or
major) must comply with the National
O&NG FIP or apply for and obtain a
minor NSR permit before beginning
construction of a physical or operational
change that will increase the allowable
emissions of the stationary source in
amounts equal to or above the specified
threshold amounts, if the change does
not otherwise trigger PSD or
nonattainment major or minor NSR
permitting requirements.36

2. What are the minor NSR thresholds?

The “minor NSR thresholds”
establish cutoff levels for each regulated

be reasonably expected to be capable of carrying out
the program. See 40 CFR 40 CFR 49.1-49.11.

35 Tribes can also establish permit fees under a
tribal permitting program pursuant to tribal law, as
do most states.

36 A source may, however, be subject to certain
monitoring, recordkeeping, and reporting (MRR)
requirements under the major NSR program, if the
change has a reasonable possibility of resulting in
a major modification. A source may be subject to
both the Federal Indian Country Minor NSR rule
and the reasonable possibility MRR requirements of
the major NSR program(s).

NSR pollutant. If a source has a PTE in
amounts lower than the thresholds,3?
then it is exempt from the Federal
Indian Country Minor NSR rule for that
pollutant. New or modified sources that
have a PTE in amounts that are: (1)
Equal to or greater than the minor NSR
thresholds; and (2) less than the major
NSR thresholds (generally 100 or 250
tons per year (tpy)) are ‘“‘minor sources”
of emissions and subject to the Federal
Indian Country Minor NSR rule
requirements at 40 CFR 49.151 through
49.161. Modifications at existing major
sources that have PTE equal to or greater
than the minor NSR thresholds, but less
than the major NSR significant emission
rates (range 10—100 tpy, depending on
the pollutant) are also “minor sources”
of emissions and subject to the Federal
Indian Country Minor NSR rule
requirements.

The minor NSR thresholds for VOC
emissions for sources in Indian country
are 2 tpy in nonattainment areas and 5
tpy in attainment and unclassifiable
areas. Portions of the U&O Reservation
are currently designated unclassifiable
for the 2008 ozone NAAQS. As
discussed previously and further in
Section D (Air Quality and Attainment
Status), other portions of the U&O
Reservation are included in the Uinta
Basin Ozone Nonattainment Area, and,
therefore, the minor NSR thresholds for
VOC are 2 tpy in those portions of the
reservation.

D. Air Quality and Attainment Status

With respect to air quality, ozone
levels in the Uinta Basin, in which the
U&O Reservation is located, have
reached unhealthy levels that warrant
action. The 2015 8-hour ozone NAAQS
is 70 parts per billion (ppb).38
Compliance with the NAAQS is
determined by comparison to a “‘design
value” based on a three-year average of
the fourth highest daily maximum 8-
hour average ozone levels measured in
a year at each monitoring site. The state
of Utah, the National Park Service
(NPS), and the Ute Indian Tribe operate
ozone, PM, s, and NO, monitors in and
around the Uinta Basin. The ambient air
concentrations measured at some of
these stations show that ozone levels in
the Uinta Basin have repeatedly violated
both the 2008 and 2015 ozone NAAQS.
Based on 2012-2017 regulatory air
quality monitoring data, ozone design
values exceed the 2015 ozone NAAQS
at five monitoring sites in the Uinta
Basin. The highest valid ozone design

37 See 40 CFR 49.153 and Table 1.

38 Revised Ozone NAAQS was signed by EPA
Administrator Gina McCarthy on October 1, 2015,
See 80 FR 65292 (October 26, 2015).

value in the Uinta Basin for 2012-2017
was from the Ouray monitor at 88 ppb.39
Additionally, higher single 8-hour
average ozone concentrations were
observed at some monitoring sites,
before the sites were designated as
regulatory monitors.4° For example, 8-
hour average ozone concentrations
reached values as high as 141 ppb at the
Ouray monitor in March 2013. This
concentration corresponds to an Air
Quality Index value of 211, which is
characterized as “Very Unhealthy.” 41
As discussed previously, the EPA
designated areas in the Uinta Basin as
marginal nonattainment for the 2015
ozone standard.#? The EPA is issuing
this notice of proposed rulemaking
(NPRM) today because we have
concluded that it is necessary and
appropriate to take action to protect air
quality on the U&O Reservation due to
these elevated ozone levels.

Ambient ozone is a secondary
pollutant that is formed from the two
primary precursor emissions of VOC
and NOx. Ozone is not emitted directly
into the air but is created when VOC
and NOx react in the presence of
sunlight. Air quality data and studies in
the Uinta Basin show that winter ozone
levels above the ozone NAAQS are due
to a combination of the unique
meteorological and topographical
features of the Basin, and abundant
local ground level emissions of VOC
and NOx. The unique meteorological
and topographic features in the Uinta
Basin are strong and persistent
temperature inversions forming over
snow covered ground and elevated
terrain completely surrounding a low
basin. The stable atmosphere allows the
emissions to accumulate and react with
sunlight but prevents the emissions
from escaping the temperature inversion
layer and dispersing. Therefore, ozone
continues to form while the unique

39Valid design values are the regulatory statistic
to determine compliance with a NAAQS. They are
calculated in accordance with the appropriate
NAAQS-specific appendix to 40 CFR part 50. For
the 2008 Ozone NAAQS (75 ppb), the appropriate
appendix is 40 CFR part 50, Appendix P, and for
the 2015 Ozone NAAQS (70 ppb) it is 40 CFR part
50, Appendix U. Regulatory ozone data is available
at https://www.epa.gov/air-trends/ozone-trends,
accessed August 16, 2019.

40 A “regulatory’”” monitor is a monitor that meets
EPA’s air quality monitoring requirements for
siting, equipment selection, data sampling
protocols, quality assurance and so on under EPA’s
monitoring regulations at 40 CFR part 58.

41The Air Quality Index (AQI) is a normalized
system to allow the public to compare health risks
of different air pollutants on a common scale. The
AQI is divided into six levels of health concern:
Good, Moderate, Unhealthy for Sensitive Groups,
Unhealthy, Very Unhealthy, and Hazardous.

42 Affected areas include portions of Uintah and
Duchesne counties below 6,250 feet, including
portions of the U&O Reservation.
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meteorological conditions persist.4? The
state of Utah conducted special field
studies in the Uinta Basin from 2011 to
2014 to understand the emissions
sources that contribute to winter ozone.
Reports for the winter ozone field
studies for each year are available on the
UDEQ web page.#¢ These studies found
that the oil and natural gas production
sector is the most significant
anthropogenic contributor of VOC and
NOx emissions in the Basin. The studies
also concluded that ozone production in
the Basin is sensitive to reductions in
VOC emissions but relatively less
sensitive to reductions in NOx
emissions. Thus, ozone levels in the
Uinta Basin are being more significantly
influenced by VOC emissions than by
NOx emissions.

The EPA has determined that the
proposed action would result in large
reductions of VOC emissions, and
relatively small increases in NOx
emissions, and that this result is
expected to reduce ambient ozone and
reduce the severity of exceedances of
the 2008 and 2015 ozone NAAQS. As
discussed in more detail later, the
proposed action includes a requirement
for owners/operators to submit
emissions inventories on a triennial
basis. This information will enable the
successful partnership to continue
among the EPA, the UDEQ, the Tribe
and industry in maintaining an accurate
oil and natural gas emissions inventory
for the Uinta Basin to be used, in part,
as a tool for managing the Basin’s air
quality.

We have previously informed the
public of our intent to undertake action
specific to the U&O Reservation; as
noted earlier, in the preamble to the
National O&NG FIP, we indicated that:
“For the Uintah and Ouray Reservation,
we have sufficient concerns about the
air quality impacts from existing sources
that we plan to propose a separate U&O
FIP.” 45 After further review, the EPA
concludes that action is needed to
address poor air quality on the U&O
Reservation.

E. Emissions Information

In 2017, the EPA, in partnership with
the UDEQ and the Ute Indian Tribe,
developed the 2014 Uinta Basin
Emissions Inventory, an emission
inventory of oil and natural gas activity
in the Uinta Basin that was populated

43 The RIA for this proposed rule contains a more
detailed discussion of winter ozone and can be
viewed in the docket for this rulemaking (Docket ID
No. EPA-R08-0OAR-2015-0709).

44 “Ozone in the Uinta Basin,” https://
deq.utah.gov/air-quality/ozone-in-the-uinta-basin,
August 16, 2019.

45 See 81 FR at 35963 (June 3, 2016).

with data provided by oil and natural
gas operators in the Basin.#6 We are also
aware of several other available sources
of information on air emissions from oil
and natural gas activity in the Uinta
Basin, including: (1) The 2014 National
Emissions Inventory (2014 NEI); 47 (2) a
study by the Western Regional Air
Partnership (WRAP); 48 (3) existing
minor source registration data submitted
to the EPA per the Federal Indian
Country Minor NSR Program; 49 and (4)
the EPA Greenhouse Gas Reporting
Program, subpart W Petroleum and
Natural Gas Systems.>° They are
discussed in more detail in the
Regulatory Impact Analysis (RIA) for
this proposed rule.5?

The 2014 NEI provides a general
picture of the relative contribution of oil
and natural gas emissions compared to
other industry sectors, indicating that
emissions from the production segment
of the oil and natural gas sector were
estimated to be the largest
anthropogenic contributor of both VOC
and NOx emissions in the Uinta Basin.
The WRAP study provides a general

46 The inventory and supporting analysis can be
viewed in the docket for this rule (Docket ID No.
EPA-R08-0OAR-2015-0709), Microsoft Excel
spreadsheet titled 2014 UB EI summary data U&O
FIP NPRM”. The complete, detailed dataset for the
2014 Uinta Basin Emission Inventory can also be
viewed in the docket in a SQLite database titled
“OGEI_v2.2_2014FINAL.db”. We are proposing in
this proposed U&O FIP to require owners and
operators to submit triennial emissions inventories,
like a requirement proposed by the UDEQ in
October of 2017. These triennial updates will
provide information on how emissions are changing
in the Basin from the 2014 baseline. See Section V
(Summary of FIP Provisions).

472014 National Emissions Inventory (2014 NEI),
available at https://www.epa.gov/air-emissions-
inventories/2014-nei-data, accessed August 16,
2019. The UDEQ has submitted the 2014 Uinta
Basin Emissions Inventory to the 2014 NEI, but the
publicly available NEI has not yet been updated to
include the Uinta Basin inventory. Analysis of the
2014 NEI for the purposes of this proposed U&O FIP
was prepared using the version publicly available
before the UDEQ.

49 Data from existing minor source registration
reports submitted under 40 CFR 49.160 of the
Federal Indian Country Minor NSR Program by
operators of sources on the Indian country lands
within the U&O Reservation.

48Western Regional Air Partnership (WRAP),
O&G Emissions Workgroup: Phase III Inventory,
Uinta Basin Reports, 2012 Mid-Term Projection
Technical Memo, ‘“Development of 2012 Oil and
Gas Emissions Projections for the Uinta Basin”,
March 25, 2009, available at http://
www.wrapair2.org/Phase Ill.aspx, accessed August
16, 2019. Some of the 2014 Uinta Basin Emissions
Inventory was generated from prorating the 2012
WRAP estimates (which prorated and adjusted their
2006 work) to 2014 activity levels.

50EPA Greenhouse Gas Reporting Program
(GHGRP) Petroleum and Natural Gas Systems,
available at https://www.epa.gov/ghgreporting/
ghgrp-petroleum-and-natural-gas-systems, accessed
August 16, 2019.

51 The RIA can be viewed in the docket for this
rulemaking (Docket ID No. EPA-R08—OAR-2015—
0709).

picture of the relative emissions
contribution in the Basin from various
oil and natural gas equipment and
activities on Indian country lands. The
existing minor source registration data
provide a general picture of the large
percentage of unpermitted and likely
uncontrolled minor emissions sources
on the U&O Reservation. The EPA
Greenhouse Gas Reporting Program,
subpart W, provides annual reports by
operators of activity levels and methane
emissions from oil and natural gas
operations in the Uinta Basin. The 2014
Uinta Basin Emissions Inventory is a
comprehensive source of oil and natural
gas source VOC emissions data for the
Uinta Basin that provided information
for the cost and benefit analysis
supporting this rulemaking.

The 2014 Uinta Basin Emissions
Inventory indicates that the majority of
existing oil and natural gas sources in
the region are on the U&O Reservation.
Most of these existing oil and natural
gas sources on the U&O Reservation are
minor sources and are uncontrolled.
The 2014 NEI indicates that, compared
to other industry sector sources, existing
oil and natural gas sources are
cumulatively the largest contributor of
VOC and NOx to measured exceedances
of the ozone NAAQS in the Uinta Basin.
Existing oil and natural gas sources on
the portions of the Basin regulated by
the UDEQ are subject to emission
reduction requirements, while existing
sources on the U&QO Reservation are
either subject to less stringent regulation
or no regulation at all.

Specifically, the inventory shows that
79 percent of all existing oil and natural
gas facilities in the Uinta Basin are
located on Indian country lands within
the U&O Reservation, producing oil and
natural gas (and processing natural gas)
from 76 percent of all producing wells
in the Basin. According to the
inventory, over 71,000 tons of VOC and
almost 9,500 tons of NOx emissions
were emitted in 2014 from existing oil
and natural gas sources on the U&O
Reservation. That is approximately 81
percent of the total oil and natural gas-
related VOC emissions in the Uinta
Basin and approximately 70 percent of
the total oil and natural gas-related NOx
emissions in the Uinta Basin. These data
confirm that the bulk of the ozone-
related emissions in the Uinta Basin are
released from sources on the Indian
country lands within the U&O
Reservation.

Many of the oil and natural gas
sources on the U&QO Reservation are
uncontrolled. According to the 2014
Uinta Basin Emissions Inventory, on the
Indian country lands within the U&O
Reservation, 85 percent of the total


https://www.epa.gov/ghgreporting/ghgrp-petroleum-and-natural-gas-systems
https://www.epa.gov/ghgreporting/ghgrp-petroleum-and-natural-gas-systems
https://deq.utah.gov/air-quality/ozone-in-the-uinta-basin
https://deq.utah.gov/air-quality/ozone-in-the-uinta-basin
https://www.epa.gov/air-emissions-inventories/2014-nei-data
https://www.epa.gov/air-emissions-inventories/2014-nei-data
http://www.wrapair2.org/PhaseIII.aspx
http://www.wrapair2.org/PhaseIII.aspx
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number of existing storage tanks, 97
percent of the total number of existing
glycol dehydrators and 99 percent of
existing pneumatic pumps are
uncontrolled emitters of VOC. By
contrast, on state-regulated land within
the Basin, 67 percent of the total
number of existing storage tanks and 14
percent of the total number of existing
glycol dehydrators are uncontrolled
(uncontrolled pneumatic pump
numbers are relatively equivalent to
Indian country at 98 percent). The
UDEQ has adopted revisions to existing
oil and natural gas source requirements
and existing minor source permitting
requirements, and has adopted new
requirements, including a Permit by
Rule that replaces the requirement for
minor oil and natural gas sources to
obtain a site-specific permit.52 Now that
the revised and new requirements are
effective, we expect the percentage of
uncontrolled existing storage tanks and
glycol dehydrators in the UDEQ’s
jurisdiction will decrease from what
was reported in the 2014 inventory. The
UDEQ’s rule revisions and new rules are
discussed in more detail in Section IV.D
(Developing the Proposed Control
Requirements). In addition, the 2014
inventory shows that emissions from oil
and natural gas wastewater disposal
facilities on the Indian country lands
within the U&O Reservation comprise
approximately 33 percent of the total
VOC emissions from oil and natural gas
activity on the U&O Reservation. As
explained in Section IV. D. (Developing
the Proposed Control Requirements),
these facilities may not be controlled
under the CAA, because they do not
meet the applicability criteria of
preconstruction permitting programs or
federal emissions standards regulating
them.

Based on this collection of emissions
information (and other information
about meteorological conditions and
local geography), the EPA has
concluded that winter ozone levels in
the Uinta Basin are most significantly
influenced by VOC emissions from the
presence of numerous minor,
unpermitted and largely uncontrolled
oil and natural gas production
operations on the U&O Reservation.

F. What is a FIP?

Under section 302(y) of the CAA, the
term “Federal implementation plan”
means ‘“‘a plan (or portion thereof)

52 Utah State Bulletin, Official Notices of Utah
State Government, Filed January 03, 2018, 12:00
a.m. through January 16, 2018, 11:59 p.m., 11:59
p.m., Number 2018-3, February 01, 2018, Nancy L.
Lancaster, Managing Editor, pages 46—68, available
at https://rules.utah.gov/publicat/bull_pdf/2018/
b20180201.pdf, accessed August 16, 2019.

promulgated by the Administrator to fill
all or a portion of a gap or otherwise
correct all or a portion of an inadequacy
in a State implementation plan, and
which includes enforceable emission
limitations or other control measures,
means or techniques (including
economic incentives, such as
marketable permits or auctions of
emissions allowances), and provides for
attainment of the relevant national
ambient air quality standard.” As
discussed previously in section IIL.B.,
CAA sections 301(a) and 301(d)(4) and
40 CFR 49.11(a) authorize the EPA to
promulgate such FIPs as are necessary
or appropriate to protect air quality if a
Tribe does not submit or receive EPA
approval of a TIP.

The Federal Indian Country Minor
NSR rule is an example of a FIP, as
discussed in section III.C. Another
example of the EPA’s use of its FIP
authority is to protect air quality in
areas of Indian country with no EPA-
approved program, while at the same
time seeking to provide a consistent
regulatory environment where
appropriate, is the “FIP for Oil and
Natural Gas Well Production Facilities;
Fort Berthold Indian Reservation (FBIR;
Mandan, Hidatsa, and Arikara Nation),
North Dakota.” 53 In that rule, we took
an important initial step to control
volatile organic compound (VOC)
emissions from existing, new and
modified oil and natural gas operations
on the FBIR. We drafted requirements
that were consistent to the greatest
extent practicable with the most
relevant aspects of neighboring state and
local rules concerning the air pollutant
emitting activities on the FBIR. We did
not intend at the time, nor did we
expect, the regulation to impose
significantly different regulatory
burdens upon industry or the residents
of the FBIR than those imposed by the
rules of state and local air agencies in
the surrounding areas.

This proposed U&O FIP specific to the
U&O Reservation would reduce VOC
emissions related to the formation of
ozone, and it is needed to protect air
quality on the U&O Reservation because
exceedances of both the 2008 and the
2015 ozone NAAQS have occurred at air
quality monitors on and around the
Reservation. Portions of the Uinta Basin,
including portions of the U&O
Reservation, were designated by the
EPA in 2018 as nonattainment for the
2015 ozone NAAQS. Further, there are
no currently approved TIPs that apply
to existing oil and natural gas sources
on the U&O Reservation. Finally, the
majority of these sources are not

53 See 78 FR 17836 (March 22, 2013).

currently subject to federally required
emissions controls, which is discussed
further in Section IV.A.

G. Oil and Natural Gas Sector in the
Uinta Basin

The oil and natural gas sector in the
Uinta Basin includes the extraction and
production of oil and natural gas, as
well as the processing, transmission,
and distribution of natural gas.
Specifically, for oil, the sector in the
Uinta Basin includes all operations from
the well to the transfer to an oil
transmission pipeline or other means of
transportation to a petroleum refinery.
The petroleum refinery is not
considered part of the oil and natural
gas sector. Thus, with respect to crude
oil, the oil and natural gas sector ends
where crude oil enters an oil
transmission pipeline or other means of
transportation to a petroleum refinery.
For natural gas, the sector includes all
operations from the well to the final end
user.

The oil and natural gas sector in the
Uinta Basin can generally be separated
into four segments: (1) Oil and natural
gas production; (2) natural gas
processing; (3) natural gas transmission
and storage; and (4) natural gas
distribution. This proposed U&O FIP for
oil and natural gas sources on the U&O
Reservation focuses on existing, new,
and modified sources in the first and
second segments, oil and natural gas
production and natural gas processing,
because the existing minor sources in
those segments cumulatively contribute
the largest portion of VOC emissions
from the oil and natural gas sector on
the U&O Reservation. There are more
than 6,700 individual oil and natural
gas sources on the U&O Reservation
operated by 28 distinct entities, the
majority of which are well sites in the
oil and natural gas production
segment.* As discussed earlier, the
2014 NEI shows that emissions from the
production segment of the oil and
natural gas sector were estimated to be
the largest anthropogenic contributor of
both VOC and NOx emissions in the
Uinta Basin. Comparatively, the
categories that include oil and natural
gas storage and transfer and bulk
gasoline terminals (segments 3 and 4),
are reported in the 2014 NEI as
contributing less than one percent each
of the total VOC and NOx emissions in

542014 Uinta Basin Emissions Inventory. The
inventory and supporting analysis of the data can
be viewed in the docket for this NPRM (Docket ID
No. EPA-R08-0OAR-2015-0709), including a
spreadsheet titled 2014 UB EI summary data U&O
FIP NPRM.xlsx.”
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the Uinta Basin.>5 Of the approximately
10,400 individual active oil and natural
gas wells in the Uinta Basin, over 7,900
wells, or about 76 percent, are on Indian
country lands within the U&O
Reservation.

The oil and natural gas production
segment in the Uinta Basin includes
wells and all related processes used in
the extraction, production, recovery,
lifting, stabilization, and separation or
treatment of oil and/or natural gas
(including condensate). Production
components in the Uinta Basin may
include wells and related casing head,
tubing head, and ““Christmas tree”
piping, as well as pumps, compressors,
heater treaters, separators, storage
vessels, pneumatic devices, pneumatic
pumps, and natural gas dehydrators.
Production operations in the Uinta
Basin also include the well drilling,
completion, and workover processes,
and include all the portable non-self-
propelled apparatuses associated with
those operations. Production sites in the
Uinta Basin include not only the sites
where the wells themselves are located,
but also centralized gas and liquid
gathering sources where oil, condensate,
produced water, and natural gas from
several wells may be separated, stored,
and treated. Production components in
the Uinta Basin also include the smaller
diameter, low-to-medium-pressure
gathering pipelines and related
components that collect and transport
the oil, natural gas, and other materials
and wastes from the wells or well pads.

The natural gas production segment
in the Uinta Basin ends where the
natural gas enters a natural gas
processing plant. Where there is no
processing plant, the natural gas
production segment ends at the point
where the natural gas enters the
transmission segment for long-line
transport. The crude oil production
segment in the Uinta Basin ends at the
storage and load-out terminal, which is
the point of custody transfer to an oil
pipeline or for transport of the crude oil
to a petroleum refinery via trucks or
railcars.

Each producing crude oil and natural
gas field has its own unique properties.
The composition of the crude oil and
the natural gas as well as the reservoir
characteristics are likely to be different
across all reservoirs. The RIA for this
rule provides a more detailed overview
of the products and components of the
oil and natural gas industry that are

55 Based on the NEI Source Type to Sector
Crosswalk in the 2014 NEI at https://
gispub.epa.gov/neireport/2014/, accessed August
16, 2019.

relevant to the activities in the Uinta
Basin.56

IV. Development of the Proposed Rule

This proposed U&O FIP contains a
common set of VOC emissions controls
at new, modified and existing oil and
natural gas sources on the U&O
Reservation. We consulted existing
federal CAA oil and natural gas sector
standards to develop the VOC emissions
control requirements of this proposed
U&O FIP. To make VOC emissions
control requirements across the Basin
consistent, this proposed U&O FIP
would go beyond the federal standards,
in some cases, to regulate equipment
and activities that are not regulated by
those standards, but are regulated by the
UDEQ), such as small, remote glycol
dehydrators; low throughput storage
tanks; tanker truck loading and
unloading; and certain voluntarily
operated control devices. Applicability
of the proposed requirements, including
for equipment and activities that are
regulated by the federal standards, is
also consistent with the applicability for
equivalent equipment and activities
regulated by the UDEQ.

The streamlined construction
authorization mechanism in the
National O&NG FIP applies on the
Indian country portions of the U&O
Reservation that are part of the Uinta
Basin Ozone Nonattainment Area, as a
result of our recent action amending the
National O&NG FIP, as previously
mentioned. Such true minor sources are
required to register and comply with the
eight federal standards in the National
O&NG FIP, as applicable, to meet the
preconstruction permitting
requirements of the Federal Indian
Country Minor NSR Program.
Compliance with the eight federal
standards in the National O&NG FIP, as
applicable, would not relieve the
owners/operators from the other
applicable VOC control requirements of
this proposed U&O FIP, except that this
proposed U&O FIP would exempt
certain equipment and activities from it
that are in compliance with the
applicable federal standards for those
equipment and activities that constitute
the requirements of the National O&NG
FIP.

A detailed discussion of this proposed
U&O FIP requirements is found in
Section V. Summary of FIP Provisions.

A. Rationale for the Proposed Rule

As discussed earlier, available
information indicates that: (1) Winter

56 The RIA can be viewed in the docket for this
rulemaking (Docket ID No. EPA-R08—OAR-2015—
0709).

ozone levels in the Uinta Basin are
above the 2008 and 2015 ozone NAAQS,
posing a threat to human health, which
has led to the designation of portions of
the Uinta Basin, including portions of
the U&O Reservation, as marginal
nonattainment for the 2015 ozone
NAAQS; (2) ozone production in the
area is driven by a combination of
unique meteorological conditions, the
geography of the Basin, and significant
local emissions of ozone precursors,
primarily VOC emissions from existing
oil and natural gas activity in the Basin,
the majority of which occurs on the
U&O Reservation; and (3) reductions in
ozone levels in the Basin is most
sensitive to reductions in VOC
emissions, and relatively insensitive to
reductions in NOx emissions. Further,
the majority of those oil and natural gas
sources are operating without any
federally required emissions controls.5”

To address these facts, in this
proposed action we are determining that
it is necessary and appropriate to
promulgate this proposed U&O FIP to
protect air quality on the U&O
Reservation, under the authority
provided at 40 CFR 49.11 and CAA
sections 301(a) and 301(d)(4). This
action includes: (1) Proposed federally
enforceable VOC emissions control
requirements for new, modified and
existing oil and natural gas sources and
(2) a proposed requirement to apply the
requirements of the National O&NG FIP
to new and modified true minor oil and
natural gas sources seeking to locate or
expand on the Indian country portions
of the U&O Reservation that are part of
the Uinta Basin Ozone Nonattainment
Area, including its streamlined
construction authorization mechanism.
If the second part of today’s action is
finalized as proposed, the EPA in a
separate rulemaking plans to propose
withdrawing its recent rulemaking 58
amending the National O&NG FIP to
extend its construction authorization
mechanism for new and modified true
minor oil and natural gas sources to the
Indian country lands within the U&O
Reservation that are included in the
Uinta Basin Ozone Nonattainment Area
because it will no longer be necessary.

Together, the oil and natural gas
source controls of this proposed U&O
FIP, the construction authorization
mechanism of this proposed U&O FIP
and the amended National O&NG FIP
will:

1. Improve air quality by reducing
VOC emissions, thereby reducing ozone,

57 See Sections III.D. and IILE. for more detailed
discussion of air quality problems and emissions
information, respectively.

58 See 84 FR 21240 (May 14, 2019).
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HAP, and PM; 5 levels and protecting
public health;

2. Ensure a consistent regulatory
environment across the basin, thereby
providing certainty to industry and
avoiding the imposition of economic
burdens on the Ute Indian Tribe or
residents of the Reservation; and

3. Support permanent, continued
development of the Basin’s oil and
natural gas resources through a
streamlined construction authorization
mechanism.

This proposed U&O FIP’s VOC
emission control requirements will
apply to existing, new, and modified oil
and natural gas production and natural
gas processing sources on the U&O
Reservation, whether major or minor.59

We have previously informed the
public of our intent to undertake this
action, as noted earlier, in the preamble
to the National O&NG FIP: “For the
Uintah and Ouray Reservation, we have
sufficient concerns about the air quality
impacts from existing sources that we
plan to propose a separate reservation-
specific FIP.” 60 The EPA remains
concerned that there is a need for air
quality protection on the U&O
Reservation. Implementation of the
proposed rule is intended to improve air
quality, on the U&O Reservation
specifically and the Uinta Basin
generally, and thereby to protect public
health and help return the area to
attainment.

B. Uinta Basin Air Quality Solutions:
Stakeholder Feedback

Consistent with the federal
government’s trust responsibility and to
improve our understandi